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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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In re A. S. HOLCOMB. HPA Docket No. 18. Decided July 26, 1976. 


Exhibiting sored horse — Sanction 


Where respondent had full responsibility for the exhibition of the sored horse in issue here- 
in, respondent is assessed a civil penalty therefor in the amount of $500.00. 


Victor W. Palmer, Administrative Law Judge. 
Alexander Samofal, for complainant. 
Norwood Robinson, Winston Salem, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970(15 U.S.C. 1821 et seg.), Admin- 
istrative Law Judge Victor W. Palmer filed an Initial Decision on April 
27, 1976, in which he found that the respondent showed and exhibited a 
sored horse in violation of the Act. The respondent appealed to the Judi- 
cial Officer, to whom final administrative authority to decide the De 
partment’s cases subject to the Administrative Procedure Act has been 
delegated (37 F.R. 28475; 38 F.R. 10795).* 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved 
with the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 
10 years’ appellate litigation relating to appeals from the decisions of the prior Judicial Of- 
ficer; and 8 years as administrator of the Packers and Stockyards Act regulatory program). 
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Respondent requested oral argument before the Judicial Officer, 
which is discretionary (9 CFR 12.14-8). However, since the case has been 
fully briefed and argued, and it seems highly improbable that further 
light would be shed on the issues by further oral argument, the request is 
denied. 


Judge Palmer’s findings are abundantly supported by the record. They 
are particularly entitled to weight inasmuch as he saw and heard the 
witnesses testify, and, therefore, was in the best position to determine 
which witnesses should be believed (see, e.g., In re Dr. Joe Davis, 35 
Agriculture Decisions (HPA Docket No. 15, decided May 28, 
1976)). Accordingly, his findings are adopted herein, with three minor 
changes. * * 


Judge Palmer’s conclusions are also adopted herein except in one re- 
spect. Specifically, I disagree with Judge Palmer’s conclusion that the 
“statutory definition of ‘soring’ cannot be applied without designation of 
the devices or agents used” to accomplish the soring (Initial Decision, p. 
8). In arriving at that conclusion, Judge Palmer referred to the legis- 
lative history of the Act, stating (Initial Decision, p. 9): 


The report by the Committee on Interstate and Foreign Commerce, which accom- 
panied the Horse Protection Act of 1970 (Report No. 91-1597), in its section-by-sec- 
tion analysis of the Act’s provisions noted respecting the section in which “soring” is 
defined: 


“The Committee also deleted reference to the use of wedges on horses since 
they are a normal adjunct to training and do not involve cruel or inhumane 
treatment.” 


The Committee’s recognition of circumstances where a horse might exhibit the 
symptoms of physical distress of the type associated with soring caused instead by 
training devices and agents not properly denoted as cruel and inhumane, necessi 
tates proof specifying the device or agent applied for this requisite determination to 
be made. 


However, neither the legislative history nor this record indicates that 
the proper*** use of wedges on a horse causes a horse to exhibit the 
symptoms of physical distress of the type associated with soring. Fur- 
thermore, there is nothing in the legislative history or in this record to 


** On p. 3, line 24, “August 10” is changed to “August 19;” on p. 5, line 16, the comma is 
deleted; and on p. 6, line 7, “was” is changed to “were.” 


*** Even though the use of wedges was deleted from the statutory list of specific soring 
methods or devices, it seems likely that wedges could be used so improperly as to come 
under the broad phrase “any other cruel or inhumane method or device” (15 U.S.C. 1821(a) 
(4)). But it is not necessary to resolve that issue here. 
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indicate that a veterinarian could not readily distinguish between a 
horse which has had its front hoofs built up with wedges and a horse 
which has been subjected to one or more soring agents. 


It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion of 
a veterinarian who testifies on the basis of his observation or examina- 
tion that in his professional opinion, a particular horse was sored by the 
use of some chemical or mechanical agent, for the purpose of affecting 
its gait. It should be further expected that the veterinarian will fre 
quently not be able to tell whether the soring agent used was mechan- 
ical, or chemical, or both. Unless this remedial statute is to be rendered 
sterile, the Government should not be required to prove the soring de 
vice or agent applied in a particular case. Accordingly, Judge Palmer’s 
conclusion set forth above is expressly disapproved, although it is phys 
ically included herein so that his following paragraph can be understood. 


The respondent contends for the first time on appeal that he is not re- 
sponsible, under the doctrine of respondeat superior, for the acts of an- 
other person, if he sored the horse. However, it is much too late to raise 
that issue now. Moreover, the respondent’s answer admits that he 
showed and exhibited the horse on the date alleged; and, under the Act, 
it is “unlawful for any person to show or exhibit *** any horse which is 
sored” (15 U.S.C. 1823 (b)), irrespective of whether he personally sored 
the horse or knew that it was sored. 


The Order issued in this case is identical to Judge Palmer’s proposed 
Order except that the effective date is changed in view of the appeal to 
the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


PRELIMINARY STATEMENT 


This administrative proceeding for assessment of a civil penalty under 
the Horse Protection Act of 1970 (15 U.S.C. 1821-1831; hereinafter the 
“Act”) was commenced by a complaint filed on November 20, 1974, by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleges that re 
spondent on August 19, 1972, at the Franklin County Horse Show, 
Sontag, Virginia, showed and exhibited a horse which was “sored” in vio- 
lation of the Act and regulations issued thereunder (9 CFR 11.1-11.41). 
Respondent’s answer filed on December 11, 1974, admitted that he was 
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a resident of North Carolina; that he owned and exhibited the horse, 
“Dustys Merry Boy’, at the time and place alleged; denied all other al- 
legations of the complaint; and asserted that the allegations of the com- 
plaint fail to state a cause of action against him. 


Hearing was held before me on August 6-7, 1975, in Winston-Salem, 
North Carolina, and on November 11, 1975, in Rocky Mount, Virginia. 
The continuation of the hearing in Rocky Mount was ordered to obtain 
the testimony of Dr. R. E. Flint, a veterinarian, whose attendance at the 
initial time and place of the hearing could neither be obtained on a 
voluntary basis nor could it be compelled since I am without subpoena 
power in these proceedings. Alexander W. Samofal of the Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C., appeared on behalf of complainant and Norwood Robinson of 
Hudson, Petree, Stockton, Stockton and Robinson, 610 Reynolds Build- 
ing, Winston-Salem, North Carolina, appeared on behalf of the respond- 
ent. At the close of the hearing, dates were set for the filing of proposed 
findings of fact, conclusions and briefs which have been adhered to by 
the parties. On April 9, 1976, at the request of respondent, the parties 
were permitted to make oral argument. 


RULINGS ON PROPOSED FINDINGS OF FACT 


The complainant has proposed two findings of fact and respondent has 
proposed four. Complainant’s proposed finding J (a) and (b) and respond- 
ent’s proposed findings J and 2 are incorporated within finding 1 infra. 
Complainant’s proposed finding 1 (c) is adopted as conclusion 1 infra. 
Complainant’s proposed finding 2 contains legal conclusions and is 
therefore not adopted as a finding of fact, but the issues which it 
addresses are treated in conclusion 2 infra. Respondent’s proposed find- 
ings 3 and 4 are denied. 


FINDINGS OF FACT 


1. a) The respondent, Alfred Smith Holcomb, is an individual resid- 
ing in Mount Airy, North Carolina. 


b) Respondent was the owner and exhibitor of a horse, “Dusty’s 
Merry Boy’, when that horse was shown and exhibited at the Franklin 
County Horse Show, Sontag, Virginia, on August 19, 1972. 
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c) Dustys Merry Boy was moved from Mount Airy, North 
Carolina, to the Franklin County Horse Show in Sontag, Virginia. 


2. Dusty’ Merry Boy was purchased by Mr. Holcomb in August of 
1970 for $1,250 and sold by him in August of 1973 at the same price. It 
was the first Tennessee Walking Horse Mr. Holcomb owned. He has 
owned five or six such horses since this initial purchase, paying as much 
as $25,000 for one of the others, whose ownership he considers to be 
business rather than a hobby, contrasted with Dusty’s Merry Boy which 
he purchased for his two children to ride. When his daughter became a 
more practiced rider, he bought a better Tennessee Walking Horse for 
her which, commencing in 1971, she then entered in the “Open Class” at 
various horse shows. His son then started to compete in such horse 
shows by entering Dustys Merry Boy in the “Pleasure Class’; the 
Pleasure Class is the least difficult of the competitive events held in 
which Tennessee Walking Horses are shown. It had been shown ap 
proximately a half dozen times prior to the August 19, 1972 show. This 
horse and all others owned by Mr. Holcomb are boarded at stables in 
Mount Airy, North Carolina, owned and operated by Mr. Ronald Gilbert 
Mosely. Mr. Mosely acts as trainer for the Holcomb horses. 


Dusty’s Merry Boy was an old horse when shown on August 19, 1972; 
about 14 years old. However, it had placed well in the various Pleasure 
Class events in which shown and was eligible to compete in the 
“Championship Pleasure Class” at the August 19, 1972 show, in which 
the horses competed without “boots”. Bucky Holcomb, respondent’s son, 
then 11 years old, rode the horse in the Championship Pleasure Class 
event on August 19, 1972, and the horse was awarded First Prize. 


3. While Dustys Merry Boy was being shown in the Championship 
Pleasure Class event at the August 19, 1972 horse show, the horse was 
observed by Dr. Hans J. Seyffert, a licensed and highly qualified 
veterinarian, then and now employed by the U.S. Department of 
Agriculture as a Veterinary Medical Officer, who had been assigned to 
the horse show to detect and report violations of the Act. 


4. Dr. Seyffert, in observing the horse in the show ring, noted that it 
had a stiff, restrained and exaggerated gait that was somewhat uneven; 
the horse’s hind feet were somewhat tucked under, not very much, but it 
gave the impression that it didn’t like to carry much weight on the front 
feet; it was favoring both front feet - the left one more than the right 
one; the horse’s head nods (a distinctive characteristic of Tennessee 
Walking Horses when performing in a show) were not well synchronized 
with its leg movements as they should have been, instead the nods were 
imbalanced, uneven and jerky with more pronounced nods alternating 
with comparatively slight nods. 
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5. Based upon these observations, Dr. Seyffert, immediately upon the 
horse’s exiting the show ring, made a physical examination of it to 
determine if its front feet had been “sored” in violation of the Act. 


The physical examination was conducted in the following manner. 
Starting with either the left or right side of the horse, but probably the 
left, the doctor placed his hand in the area of the horse’s neck and 
shoulder and worked his hand down the leg feeling it until his hand 
reached the foot. Then, leaning against the horse to make it shift its 
weight onto the other foot, he picked up the foot in the flex position. The 
doctor then examined the foot adjacent to the hoof, particularly the 
anterior part of the pastern area, and stretched the foot out; all the while 
palpating the foot (pressing and feeling) inclusive of the fetlock area (the 
area from the hoof up to the first joint). The procedure was then re 
peated to examine the other front foot. The physical examination 
revealed: 


a) The horse was reluctant to lift either of its forelegs for inspec- 
tion. 


b) The anterior of both front feet were heavily calloused in the 
vicinity of the coronary band with crusty scab formations, denuded of 
hair, and with numerous hairline fissures, cracks and crevices, encrusted 
with dried serous exudate, and from which serous exudate oozed upon 
digital pressure. Close inspection of the calluses, which included press- 
ing the fissures apart, revealed them to be abnormally hot, shallow, red 
and inflamed with the serous exudate (a straw colored liquid, formed 
from blood, that is associated with inflammation and indicative of 
recent irritation) coming from the bottom of the crevices and cracks. 


c) The horse flinched and attempted to get its foot back on the 
ground each time attempts were made to apply digital pressure to the 
area between the fetlock and the coronary band of either of its front 
feet. It tolerated somewhat less digital pressure to the left front foot, but 
it would tolerate very little such pressure to either of the front feet. 


d) Palpation of the digital arteries of the forelegs revealed a hard, 
knocking pulse. 


6. Dr. Seyffert concluded, and it is found that: 
a) Both of the horse's front feet were painful and inflamed. 


b) The calluses were of recent origin formed within two months of 
the examination. 


c) The calluses were caused by the application of chemicals to the 
horse’s front feet. 
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7. Upon completion of Dr. Seyffert’s examination, Dr. Richard E. 
Flint, who had been retained as the Franklin County Horse Show's 
veterinarian, came upon the scene and examined the horse. Dr. Flint 
observed: 


a) The horse was lame when it came out of the ring; it showed 
pain. 


b) There were excessive callus formations with deep cracks on the 
anterior of the front legs, but he did not see associated serum. 


6. In addition to the two veterinarians who examined the horse, 
testimony was elicited from another USDA veterinarian, Dr. W. Monroe 
Thompson; and from respondent; his trainer, Ronald Gilbert Mosely; 
and seven witnesses, who testified either they were familiar with the 
horse or saw it at the show and did not believe that it was “sored”. 


CONCLUSIONS 


1. The Franklin County Horse Show, Sontag, Virginia, was a horse 
show to which Dusty’s Merry Boy and other horses had been moved in 
commerce. 


2. Dusty’s Merry Boy was shown and exhibited on August 19, 1972, 
by respondend, A.S. Holcomb, at the Franklin County Horse Show at 
Sontag, Virginia, while the horse was suffering from painful injuries 
and inflammation to its front feet caused and produced by chemical 
agents applied within the two months prior to the horse show to affect 
the horse’s gait so as to gain unfair advantage when competing in the 
show; and was at the time “sored”, as that term is defined in the Act and 
the regulations, by the use of a cruel and inhumane method or device, for 
the purpose of affecting its gait, which would reasonably be expected to 
result in physical pain to the horse when walking, trotting, or otherwise 
moving, and to cause inflammation. 


The conclusion that the horse was sored by the use of a chemical agent 
is principally based upon the testimony of Dr. Hans J. Seyffert who 
impressed me as the most reliable witness whose observations and 
opinion were based upon requisite expertise and actual examination of 
the horse while it was still in distress from the soring. I found Dr. 
Seyffert to have an excellent memory which was retentive of precise 
details and accordingly, I must necessarily reject respondent’s conten- 
tion that the doctor may have had a different horse in mind at both the 
time he gave testimony and on August 24, 1972, when he prepared his 
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written affidavit just five days subsequent to the show. 


The only other veterinarian to examine Dustys Merry Boy was Dr. 
Richard E. Flint whose examination was more hurried, whose recollec- 
tion was less precise, and who possessed lesser experience to render an 
opinion as to what agents or devices may have been used to “sore” a 
Tennessee Walking Horse. Therefore, Dr. Flint’s inability to determine 
the origin of the horse’s pain, lameness, or the calluses which he ob- 
served does not detract from Dr. Seyffert’s testimony in any material 
respect. In fact, Dr. Flint did state that if serum were evident in the 
fissures of the calluses, this would be indicative of recent irritation; 
failure to observe the serum is probably the result of his less extensive 
examination of the horse and the application of insufficient digital pres- 
sure to the calluses. His testimony, therefore, does not significantly 
lessen the impact of Dr. Seyffert’s opinion that the observed calluses 
were freshly formed within the two months prior to the August 19, 1972 
show and were caused and produced by application of chemical agents. 


The testimony of the remaining witnesses was either self-serving, 
lacking in expertise, or not based upon close physical examination of the 
horse. 


In the first category is the testimony of respondent and his trainer 
whose statements as to the condition of the horse’s feet at the time of the 
show are totally lacking in credibility in those respects in which they 
conflict with the testimony of Dr. Seyffert. 


On the other hand, Dr. Thompson, another USDA Veterinarian 
Officer called by complainant, although qualified in terms of requisite 
expertise, did not examine the horse and therefore his testimony has not 
served as a basis for any findings or conclusions herein expressed. 


The remaining seven witnesses testified for respondent. None were 
qualified veterinarians, nor had any, with one possible exception, made a 
close physical examination of the horse’s front feet. The possible excep- 
tion would be Mr. A. M. Hooker, a farrier, who may have shod the horse 
sometime prior to August 19, 1972, but who was uncertain when that 
was other than that his practice was to shoe the horses in the Mosely 
barn at six week intervals. Accordingly, the probative value of the 
testimony given by each of these lay witnesses is marginal at best. 


The parties have debated by brief and on oral argument whether it 
may be concluded that a horse was “sored . . . for the purpose of affect- 
ing its gait” without proof specifying the agents or devices utilized to ac- 
complish the soring. Respondent is correct that the statutory definition 
of “soring” cannot be applied without designation of the devices or 
agents used. 
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The report by the Committee on Interstate and Foreign Commerce, 
which accompanied the Horse Protection Act of 1970 (Report No. 
91-1597), in its section-by-section analysis of the Act’s provisions noted 
respecting the section in which “soring” is defined: 


“The Committee also deleted reference to the use of wedges on horses since they are 
a normal adjunct to training and do not involve cruel or inhumane treatment.” 


The Committee’s recognition of circumstances where a horse might 
exhibit the symptoms of physical distress of the type associated with 
soring caused instead by training devices and agents not properly 
denoted as cruel and inhumane, necessitates proof specifying the device 
or agent applied for this requisite determination to be made. 


In the instant case, the testimony of Dr. Seyffert at pages 115-156, 
albeit given on recross, satisfied this requirement through his pro- 
fessional opinion, which has been found to be sound and well-founded, 
that the calluses observed were produced by the recent application of 
chemical agents. Inasmuch as respondent has specifically denied the use 
of any chemical agent on his horse, the possibility that the chemical 
agents were applied for therapeutic purposes is negated, and accidental 
application’ is totally inconsistent with respondent’s assertion that the 
calluses were not of recent vintage but were, in fact, unchanged in ap- 
pearance throughout his ownership of the horse. It is therefore con- 
cluded that the chemical agents were applied intentionally to affect the 
horse’s gait so as to gain unfair advantage when competing in the show. 


Respondent has asserted that the complaint is defective for failure to 
specify: (1) the method used to sore the horse; (2) the fact that the soring 
took place subsequent to December 9, 1970; and (3) that the purpose of 
the soring was to affect the horse’s gait. However, as stated by the 7th 
Circuit in L. G. Balfour Company v. F.T.C., 442 F.2d 1, 19 (1971): 


“There is no requirement that a complaint in an administrative proceeding 
enumerate precisely every event to which a hearing examiner may finally attach 
significance. The purpose of the administrative complaint is to give the responding 
party notice of the charges against him. See 1 Davis - on Administrative Law 
Treatise §§ 8.04-8.05 and cases cited therein. The complaint is adequate if ‘the one 
proceeded against be reasonably apprised of the issues in controversy, and any such 
notice is adequate in the absence of a showing that a party was misled’. Cella v. 


' Accidental application of chemical agents to both front pasterns of a horse, the only part 
of a horse where soring agents and devices are applied to affect gait, is so unlikely that the 
one making such a contention should bear the burden of persuasion under the test outlined 
in “McCormick on Evidence”, 2nd Ed. HB(1972)§ 337, at page 787: “Perhaps a more fre- 
quently significant consideration in the fixing of the burdens of proof is the judicial esti- 
mate of the probabilities of the situation. The risk of failure of proof may be placed upon 
the party who contends that the more unusual event has occurred.” 
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United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied 347 U.S. 1016, 74 S. 
Ct. 864, 98 L. Ed. 1138 (1954); Swift& Co. v. United States, 393 F.2d 247, 252 (7th 
Cir. 1968).” 


See also American Newspaper Pub. Association v. NLRB, 193 F.2d 
782, 799-800 (7th Cir. 1951), affd, 345 U.S. 100; Intercontinental 
Indus. Inc. v. American Stock Exchange, 452 F.2d 935, 941-942 (5th Cir. 
1971, cert. denied 409 U.S. 842; and Swift & Company v. United States, 
393 F.2d 247 (7th Cir. 1968). 


THE CIVIL PENALTY ASSESSED 


Complainant has acceded on brief that there is no direct evidence 
which would prove that respondent had actual knowledge that his horse 
had been sored. The evidence of record is susceptible to the inference, for 
example, that respondent’s trainer may have sored the horse without 
respondent’s knowledge to encourage his interest in Tennessee Walking 
Horses and to foster and maintain what the trainer considered to be a 
valuable and important client account. Since there is no evidence that 
respondent had actual knowledge, even though under the statute he 
bears full responsibility for exhibiting a sored horse, complainant’s sug- 
gestion that a penalty of $500 be assessed instead of the $1,000 penalty 
authorized by the Act will be followed. 


ORDER 


Respondent, A. S. Holcomb, is assessed a civil penalty of $500.00, 
which shall be payable to the Treasurer of the United States, by certified 
check or money order which shall be forwarded, within thirty (30) days 
from the effective date of this order, to Alexander W. Samofal, Office of 
the General Counsel, United States Department of Agriculture, Room 
2416, South Building, Washington, D.C. 20250. 


This Order shall be effective upon service of the respondent. 
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(No. 17,273) 


In re IVANN. LIKAR. LAWA Docket No. 40. Decided May 24, 1976. 


Corporate veil — piercing of not permissible — Jurisdiction — absence of — 
Dismissal 


Where the Secretary is without jurisdiction of the individual respondent, and the corporate 
licensee is not a party to this proceeding, the complaint is dismissed. 


Thomas E. Bundy, for complainant. 
Arthur E. Robbins, Concord, NH, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative proceeding under the Laboratory Animal 
Welfare Act as amended (7 U.S.C. 2131 et seq., “the Act”). A complaint 
was filed by the Acting Administrator of the Animal and Plant Health 


Inspection Service, United States Department of Agriculture, charging 
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Respondent with various violations of the Act, and the regulations and 
standards issued thereunder (9 CFR 1.1 et seq., “the regulations and 
standards”). Respondent filed an Answer in which he requested an oral 
hearing, denied that he had violated the Act or the regulations and 
standards, and asserted various defenses. The hearing was held on June 
12, 13 and 17, 1975 in Boston, Massachusetts. 


Complainant was represented by Thomas E. Bundy and Thomas E. 
Peisch, of the Office of the General Counsel, United States Department 
of Agriculture, Washington, D. C., and Respondent was represented by 
Arthur E. Robbins, now at 50 School Street, Concord, New Hampshire 
03301. 


I 


Respondent is charged with several violations on five different dates 
from July to October 1974 concerning the identification, sanitation, 
feeding, watering, housing, fencing, sheltering and record keeping of 
certain dogs, cats and rabbits kept at the Animal Research Center of 
Massachusetts, Inc., at Braintree, Massachusetts 01531. The evidence 
well justifies most of the proposed findings of fact submitted in Com- 
plainant’s brief.' Except as noted, all other proposed findings submitted 
by Complainant are supported by persuasive, reliable, probative and sub- 
stantial evidence. 


Respondent had a fire on the premises of the Animal Research Center 
of Massachusetts, Inc., in May 1974. Buildings were damaged, destroyed 
or made inadequate for continued use. Respondent contends that the 
regulatory provisions applied without allowance for such an “unantici- 
pated emergency” become arbitrary, unreasonable and Constitutionally 
defective. 


However, the evidence shows clearly that the deplorable conditions 
continued to exist month after month, into the fall months of that year, 
without improvement or any apparent effort to phase out the activities 
until suitable arrangements were made to comply with the Statutory 
and regulatory requirements. The record fails to show any effort was 
made to reduce the operations, limit acquisition of additional animals, or 
acquire additional assistance to suitably prepare and maintain reason- 


‘ The only findings that would be rejected are: 1(b) (3) which finds that respondent is a 
licensed dealer under the Act and regulations, and is thereby classified as a “B” dealer; 2(c) 
which finds that the cats were not fed at least once a day; 2(d) which finds that the cats 
were not provided with potable water for at least two hourly periods per day; and 3(a) 
would be rejected unless modified to refer to “one cat” not being “identified by an official 
tag...” rather than “{aJll cats not identified by an official tag. . .”. The licensee aspect will 
be discussed more later. The evidence is inadequate to make the other findings as proposed, 
except that as modified 3(a) would be warranted. 
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able temporary facilities at the regulatory levels required. In effect Re 
spondent appears to argue that they are entitled to “continue business as 
usual” until it was reasonably convenient to return to regulatory compli- 
ance. No authority is cited to support Respondent’s position and it de- 
serves no serious consideration. 


II 


Respondent denied that he was a “licensee under the Act” and Moved 
to dismiss the Complaint at the conclusion of the Complainant’s case 
when no evidence had been submitted concerning that issue.2 The Mo- 
tion was taken under advisement when Complainant argued that it 
could “ignore” the corporate status, thus “. . . treat the corporation and 
the Respondent as one and the same. . .” (tr 299) based on the fact that 
Respondent was President and principal shareholder of the corporation 
and spent his time directing and operating the corporation. 


Complainant in its brief states in part that: 


“_. .the Animal Research Center of Massachusetts, Inc., is a mere simulacrum and 
alter ego of Dr. Likar, which, by his own admission in his answer, he uses to do busi- 
ness as a dealer under the Act. 


Although a corporation and its shareholders are deemed separate entities for most 
purposes, the corporate form may be disregarded in the interests of justice where it 
is used to defeat an overriding public policy. In such cases, courts of equity, piercing 
all fictions and disguises, will deal with the substance of the action and not blindly 
adhere to the corporate form. Bangor Punta Operation, Inc. v. Bangor and A. R.R. 
Co., 417 U.S. 703, 713 (1974). 


The ability of complainant and other regulatory agencies to pierce a corporate veil 
for the purposes of enforcing public policy and to prevent the frustration of the pur- 
poses for which the Acts they administer were passed was also stated in Bruhn’s 
Freezer Meats of Chicago, Inc. v. U. S. Department of Agriculture, 438 F. 2d 1332, 
1343 (C.A. 8, 1971), wherein it was stated that “an order limited in its application 
only to the corporate petitioners probably would prove futile as the corporations 
could be dissolved and the individual petitioners could then, under the cloak of new 
corporations, engage in the proscribed activities and thereby frustrate the purposes 
of the Act.” This is the exact situation in the subject case. 


“The existence of a separate corporate entity should not be permitted to frustrate 
the purpose of a federal regulatory statute—corporate entities may be disregarded 
when failure to do so would enable the corporate device to be used to circumvent a 
statute.” In re Capitol Packing Packing Company, Inc., 22 A.D. 1234, 1246, re- 
versed on other grounds, 350 F.2d 67; see also Schenley Distillers Corp. v. United 
States, 326 U.S. 432, 437 (1946); United States v. Lehigh Valley Railroad Co., 220 
US. 257, 259 (1911); Bruhn’s Freezer Meats of Chicago, Inc. v. U.S. Department of 


2 The Animal Research Center of Mass., Inc. admittedly held a license as a Class “B” dealer 
under the Act, and Respondent is President and principal shareholder thereof. (Paragraphs 
2 and 4 of Respondent’s Answer). The conduct of the business described in the evidence 
was under this corporate license and Respondent’s general direction and control. 
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Agriculture, 438 F.2d 1332, 1343 (C.A. 8, 1971); Corn Products Refining Company 
v. Benson, 232 F.2d 554 (C.A. 2, 1956); Alabama Power Co. v. McNinch, 94 F.2d 
601,618 (C.A. D.C., 1937). 


“When the corporate fiction is a mére simulacrum, an alter ego or business con- 
duit of an individual, it may be disregarded in the interest of securing a just deter- 
mination of the action.” Sebastopol Meat Company, Inc. v. Secretary of Agriculture, 
440 F.2d 983, 984 (C.A. 9, 1971). See, also, Mayo v. Pioneer Bank and Trust Co., 
274 F.2d 320, 321 (C.A. 5, 1960) cert. denied 362 U.S. 962; In re Harry C. Hardy 
and Edith G. Hardy, 33 A.D. 1383, 1407 (1974). See, also, section 45 of Fletcher's 
Cyclopedia of the Law of Private Corporations. 


Respondent Ivan N. Likar is admittedly the principal shareholder, the president 
and manager of the day-to-day operations of the corporation known as the Animal 
Research Center of Massachusetts, Inc., which he had admitted he uses to do busi- 
ness as a dealer under the Act and, therefore, Ivan N. Likar is a proper respondent 
in this proceeding.” (emphasis added) 


In the Schenley case Schenley asked that the corporate veil be drawn 
from one of its subsidiary corporations, for an advantage sought by 
Schenley and the court refused to do so. 

In Lehigh one corporation dominated and commingled its functions 
with a wholly owned subsidiary, and the court refused to permit the cor- 
porate fiction to be used to tolerate a statutorily prohibited blending of 
business operations under the two corporate forms. Alabama Power 
involved issues of “merger” or “consolidation” of several corporations 
where the court disregarded the corporate fiction to prevent “circum- 
vent [ing] a statute”. 


Bangor Punta had questions of corporate mismanagement and abuse 
and the court held that “in the interests of justice [the corporate form 
may be disregarded] where it is used to defeat an overriding public 
policy.” ( emphasis added). Corn Products involved trading of commodi- 
ties and the court held the “corporate entity may be disgarded when fail- 
ure to do so would enable the corporate device to be used to circumvent a 
statute” and “frustrate the purpose of a federal regulatory statute. 


Bruhn’s Freezer allowed the corporate veil to be punctured in order to 
prevent the corporate device from being used “to circumvent a statute”, 
when part of a bevy of corporations all controlled by two individuals 
were to be covered by a cease and desist order, and it was anticipated 
that the prohibited practices might be continued through dissolution of 
the party-corporations and formation of new corporations under the con- 
trol of the same individuals if said individuals were not included within 
the scope of the cease and desist order. Mayo concerned an individual 
manipulating funds between his own business and a parallel corporate 
business which he also controlled, justifying the court in disregarding 
the corporate form in that case, according to the facts as set forth in an 
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earlier opinion of the Court found at 270 F.2d 823. 


Now, Sebastopol superficially appears to be well grounded authority 
for Complainant's arguments here. But on further reading it is not sig- 
nificantly different from the authorities cited above which in part form 
the base for Sebastopol to rest on. Sebastopol has the clear purpose of as- 
suming jurisdiction and control essential for giving effect to statutorily 
authorized regulatory programs, purposes and goals by preventing indi- 
viduals from doing indirectly what their corporate entities were being 
prohibited from continuing. Further, it is noteworthy that both the cor- 
porate entity Sebastopol and the individual Singleton (a corporate of- 
ficer) were parties to the action, a distinguishing factor. 


Likewise, Capitor Packing and Hardy are both steps beyond the other 
authorities previously cited. Capitol Packing was an action against a 
partnership. The partners were individually served with the Complaint. 
They appeared and unsuccessfully defended against the charges. After 
service of the Complaint, but before the oral hearing was held, the part- 
ners formed a corporation which succeeded “to the business and assets of 
the partnership of the same name”, 350 F.2d 67 at page 77. On Motion 
for Reconsideration after issuance of a cease and desist order the Judi- 
cial Officer was first informed of the existence of the successor corpora- 
tion. The Court noted that incorporation before the commencement or 
after termination of administrative proceedings would not relieve a suc- 
cessor from the restrictions of a cease and desist order, and concluded 
that incorporation during the proceedings should not have any different 
result. The Court upheld the cease and desist order entered against the 
successor corporation which was formed and took over operation of the 
business during the pendency of the administrative disciplinary action 
even through it had never been made a party to the action. Of like cir- 
cumstances and effect was Hardy where a post-hearing corporation was 
formed. 


Complainant states that Bruhn’s Freezer “is the exact situation” found 
here. Bruhn’s Freezer involved misleading retail advertisements—“bait 
and switch” tactics— practiced by some of the many corporate businesses 
controlled by two individuals. The two individuals were named and par- 
ticipating parties, in addition to the corporate-respondents, in the ad- 
ministrative disciplinary action. Thus the legal proceedings blanketed 
the corporate business operating under the statute as well as the control- 
ling individuals. Jurisdiction was validly acquired and exercised. 


In contrast here the disciplinary action was initiated against an indi- 
vidual—not the corporate entity licensed under the Act and regulations 
to operate the business. The individual-respondent admittedly was the 
corporate president, principal shareholder and manager of the corporate 
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activities necessary to carry-on the business. 


Dr. Likar formed the corporaton for the purpose of operating a busi- 
ness, obtained a license for operation under the Laboratory Animals 
Welfare Act, and did so operate. There is no showing of conduct on his 
part to destroy or abuse the corporate status as far as this record is con- 
cerned. However much he may have violated the Act, he did not violate 
the corporation. 


It appears that piercing the corporate veil is permissible only when it 
is necessary to do so to enforce a statutory obligation, prevent evasion, 
circumvention, manipulation, or frustration of a statutorily authorized 
regulatory program, purpose or goal. In fact, that seems to be the gist of 
section 45 of Fletcher’s Cyclopedia of the Law of Private Corporations. 


If that is true, then it is not permissible to successfully argue that the 
corporate form and the controlling individuals are interchangeable. In 
practical effect to claim they are legally synonymous. There must be 
some element of abuse of the corporate entity, or evasion, manipulation, 
circumvention or frustration practiced or reasonably anticipated, before 
the corporate fiction can be disregarded. None of these requirements are 
shown or satisfied in this record. 


Thus it would not seem justified here to warrant piercing the corpor- 
ate veil of the Animal Research Center of Massachusetts, Inc. to reach 
the principal shareholder and chief executive officer. 


There is no reason, apparent, pleaded or argued to justify the institu- 
tion of the action against a corporate officer and principal shareholder, 
and not bringing it against the corporate licensee. 


To make this case “exact{ly]” like Bruhn’s Freezer it should have been 
filed against the corporate-licensee under the Act and regulations—Ani- 
mal Research Center of Massachusetts, Inc., and then add on Ivan N. 
Likar as an ancillary respondent if there was a reasonable fear that not 
including him as an individual might permit him to create another cor- 
porate form to operate in spite of or outside of any suspension or revoca- 
tion of the license, or cease and desist order. 


It is true that the Complainant has written its Rules of Practice to pro- 
hibit consideration of “a Motion to dismiss on the pleadings.” 9 CFR 
4.13-2. This does not appear to be a situation contemplated by that re 
striction. Here Respondent denied he was a licensee under the Act when 
he filed his Answer, and admitted and defined his relationship to the 
corporate licensee. Respondent asked in his Answer that the Complaint 
be dismissed in a general prayer for relief. Complainant moved that an 
oral hearing be scheduled, as requested by both Complaint and Respond- 
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ent. The hearing was scheduled and held. 


The Motion to Dismiss for failure to have the licensee in the case—for 
lack of jurisdiction, actually, was made after Complainant had rested its 
case. The Motion to Dismiss on this ground*® was taken under advise- 
ment. Respondent was compelled to present his evidence. Counsel were 
advised to brief the Motion to Dismiss as well as all other issues in their 
post-hearing briefs. 


In the absence of the restrictive provision of the Rules of Practice this 
issue might well have had more attention focused on it at a much earlier 
stage of the proceedings to the distinct advantage of both parties. 


il 


The penetration of the corporate veil in the absence of facts justifying 
such intrusion is not permissible here. The institution, prosecution and 
conclusion of the proceeding without the corporate-licensee as a party is 
fatally defective and no jurisdiction of the individual-respondent exists 
here. 


ORDER 


The Complaint should be and hereby is dismissed. * 


(No. 17,274) 


In re KENNETH B. STARK. LAWA Docket No. 57. Decided June 11, 1976. 


Annual license fees — failure to pay — Annual reports — failure to file — 
Sanction 


Where respondent violated the regulations issued under the Act in failing to pay the 
annual license fees and to file annual reports as required thereunder, respondent is 
suspended as a registrant under the Act until all applicable fees have been paid and re 
ports have been filed as required. 


3 Other Motions were contemporaneously denied. 


*The Decision and Order became final July 2, 1976.—Ed. 
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Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the Act. It 
was instituted by a Complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, charging respondent with various violations of the regulations 
issued under the Act (9 CFR 1.1 et seq.). 


Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk by certified 
mail on respondent on March 2, 1976, and respondent was given notice, 
at that time, that he had 20 days from that date to file an answer. Re 
spondent’s wife, in response to the complaint, wrote to the Hearing 
Clerk and in effect did not deny any of the complaint’s factual allega- 
tions but instead argued mitigating circumstances. This letter was 
received by the Hearing Clerk on April 1, 1976, 10 days subsequent to 
the specified deadline. Complainant thereupon filed a motion for 
adoption of an order it proposed. Respondent received a copy of the 
motion and the proposed order on April 23, 1976, but did not reply. 
Review of the letter to the Hearing Clerk by Mrs. Stark, respondent’s 
wife, indicated possible confusion as to the nature of these proceedings 
and respondent’s rights and duties under them, and I issued a notice to 
the parties giving respondent until June 7, 1976, to request, either 
personally or by counsel, the scheduling of a hearing. This notice was 
personally received by respondent on May 10, 1976, as evidenced by a 
return receipt furnished by the Post Office, and respondent has neither 
requested a hearing nor filed any response whatsoever. 


Accordingly, complainant’s motion for entry of a decision and order 
has been reconsidered and pursuant to sections 4.12-3 and 4.15 of the 
Rules of Practice (9 CFR §§ 4.12-3 and 4.15) this decision and order is 
herewith issued which adopts and sets forth as its findings of fact the 
uncontroverted factual allegations of the complaint. 
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FINDINGS OF FACT 


° 


1. (a) Kenneth B. Stark, hereinafter referred to as the respondent, is 
an individual residing at Route 1, Valley Center, Kansas 67147. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of breeding and raising dogs and 
delivering for transportation, transporting, or selling such dogs, affect- 
ing commerce, for compensation or profit, for research or teaching pur- 
poses or for exhibition purposes or for use as pets. 


(2) Licensed as a dealer under the Act and the regulations by 
the Secretary of Agriculture, and classified as a Class A dealer under the 
regulations. 


(c) At the time of licensing under the Act, the respondent was 
apprised of the provisions of the Act and the regulations and standards 
and agreed in writing to comply with their provisions. 


2. Respondent faiied to pay the annual license fee as prescribed by 
section 2.6 of the regulations (9 CFR 2.6) on or before June 1, 1974, the 
anniversary date of respondent’s license as a dealer under the Act. 


3. Respondent failed to file the annual report as prescribed by 
sections 2.7(a) and (b) of the regulations (9 CFR 2.7(a) and (b)) within 30 
days prior to June 1, 1974, the anniversary date of respondent’s license 
as a dealer under the Act. 


4. Respondent failed to pay the annual license fee as prescribed by 
section 2.6 of the regulations (9 CFR 2.6) on or before June 1, 1975, the 
anniversary date of respondent’s license as a dealer under the Act. 


5. Respondent failed to file the annual report as prescribed by 
sections 2.7(a) and (b) of the regulations (9 CFR 2.7(a) and (b)) within 30 
days prior to June 1, 1975, the anniversary date of respondent’s license 
to do busines as a dealer under the Act. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1, 2, 3, 4 and 5 
herein, respondent has violated sections 2.6 and 2.7(a) and (b) of the 
regulations (9 CFR 2.6 and 2.7(a) and (b)). 








1184 LABORATORY ANIMAL WELFARE ACT 
Cite as 35 A.D. 1184 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a dealer 
under the Act, shall cease and desist from: 


1. Failing to pay the annual license fee on or before the anniversary 
date of his license as required by the regulations. 


2. Failing to file the annual report as prescribed by the regulations 
within 30 days prior to the anniversary date of his license. 


Respondent’s license as a dealer under the Act is hereby suspended 
until all applicable license fees and annual reports are filed as required 
by the regulations. After respondent has paid all applicable license fees 
and filed all required annual reports, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall become effective” thirty-five (35) days after service of 
the order upon respondent, if not appealed to the Secretary pursuant to 
section 4.20 of the Rules of Practice (9 CFR 4.20). 


TERMINATION OF SUSPENSION—SUPPLEMENTAL ORDER 


(No. 17,275) 


In re DONNA FOLWLER. LAWA Docket No. 52. In order issued July 28, 
1976, by John A. Campbell, Administrative Law Judge. 


(No. 17,276) 


In re BESSIE HIXENBAUGH. LAWA Docket No. 68. In order issued August 
13, 1976, by William J. Weber, Administrative Law Judge. 


*The Decision and Order became final July 19, 1976 — Ed. 
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(No. 17,277) 


In re DEJONG PACKING COMPANY, ET AL. P&S Docket No. 5087. Decided 
August 6, 1976, with respect to Robert V. Kratzig. 


Consent order 


Respondent Robert V. Kratzig has consented to issuance of a cease and desist order against 
him for violating the Act and regulations as set forth herein. Respondent is ordered to 
cease and desist from said violations. 


James A. Brennan and Rodney Streff, for complainant. 
Burton Kingsberry, Bellingham, WA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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Respondent Robert V. Kratzig is a “packer” within the State of 
Washington who has been charged*by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
with, inter alia, participating in a conspiracy prescribed by the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). Other packers within the State of Washington have been 
similarly charged in separate complaints. 


Prior to the commencement of a hearing applicable to all proceedings 
under the various pending complaints, respondent decided to consent to 
the issuance of a specified order. Respondent thereupon filed an 
amended complaint in which it admitted those facts in the complaint 
which establish the Secretary's jurisdiction in this proceeding and 
agreed to the entry of a specified consent order which the complainant 
has recommended should be issued. 


Upon that basis, in accordance with 7 CFR 202.5(b), the following 
order in the form specified by the parties is herewith issued, which is not 
to be construed as being in any way determinative of any of the other 
proceedings which are still pending. 


ORDER 


Respondent Robert V. Kratzig directly or through any corporate or 
other device, in connection with nis operations as a packer, shall cease 
and desist from: 


1. Entering into or acting in furtherance of any conspiracy, com- 
bination, agreement or arrangement with any other packer or livestock 
buyer for the purpose or with the effect of establishing or imposing any 
terms or conditions relating to the purchase of or the payment for live 
stock purchased in commerce. 


2. Conducting any of his operations relating to the purchase of live- 
stock in commerce jointly or in combination with any other packer or 
livestock buyer, or furnishing any information of such buying operations 
to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon said re- 
spondent. 
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(No. 17,278) 


In re DE JONG PACKING COMPANY, ET AL. P&S Docket No. 5087. 
Decided August 6, 1976, with respect to McRae Packing, Inc. 


Consent order 


Respondent McRae Packing, Inc. has consented to issuance of a cease and desist order 
against it for violating the Act and the regulations as set forth herein. Respondent 
McRae Packing, Inc. is ordered to cease and desist from such violations. 


James A. Brennan and Rodney Streff, for complainant. 
Warren Gilbert, Jr., Mount Vernon, WA, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


Respondent McRae Packing, Inc., is a “packer” within the State of 
Washington which has been charged by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
with, inter alia, participating in a conspiracy proscribed by the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). Other packers within the State of Washington have been 
similarly charged in separate complaints. 


Prior to the commencement of a hearing applicable to all proceedings 
under the various pending complaints, respondent decided to consent to 
the issuance of a specified order. Respondent thereupon filed an 
amended complaint in which it admitted those facts in the complaint 
which establish the Secretary’ jurisdiction in this proceeding and 
agreed to the entry of a specified consent order which the complainant 
has recommended should be issued. 


Upon that basis, in accordance with 7 CFR 202.5(b), the following 
order in the form specified by the parties is herewith issued, which is not 
to be construed as being in any way determinative of any of the other 
proceedings which are still pending. 
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Respondent McRae Packing, Inc., its officers, directors, agents, 
employees, successors and assignees, directly or through any corporate 
or other device, in connection with its operations as a packer, shall cease 
and desist from: 


1. Entering into or acting in furtherance of any conspiracy, com- 
bination, agreement or arrangement with any other packer or livestock 
buyer for the purpose or with the effect of establishing or imposing any 
terms or conditions relating to the purchase of or the payment for live 
stock purchased in commerce. 


2. Conducting any of its operations relating to the purchase of live 
stock in commerce jointly or in combination with any other packer or 
livestock buyer, or furnishing any information of such buying operations 
to any other packer or livestock buyer. 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon said 
respondent. 


(No. 17,279) 


In re CALVIN C. KAUT. P&S Docket No. 5303. Decided August 9, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and regulations in failing to comply with the bonding requirements thereof. 
Respondent is ordered to cease and desist from said violation. 


Thomas Walsh, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations in the Complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the Rules 
of Practice (9 CFR 202.1 et seqg.), and consents to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations in the Complaint, the order to become effective on the 
sixth day after service upon respondent. Complainant has recommended 
that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Calvin C. Kaut, herein referred to as the respondent, is an in- 
dividual doing business as Farmer’s Auction Co. Respondent’s principal 
place of business is located at Mountain View, Missouri, and his busines 
mailing address is 254 South Elm Street, Mountain View, Missouri 
65548. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the 
Farmer's Auction Co. stockyard, a stockyard posted under and subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling livestock in 
commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


2. The surety bonds which respondent maintained to secure the per- 
formance of his livestock obligations under the Act were terminated on 
April 4, 1976. Respondent was notified by certified letter dated March 
8, 1976, delivered to him on or about March 13, 1976, that if he con- 
tinued his livestock operations after April 4, 1976, without bond cover- 
age or its equivalent as required under the Act and the Regulations, he 
would be in violation of section 312(a) of the Act, and sections 201.29 
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and 201.30 of the Regulations issued thereunder. Notwithstanding such 
notice, respondent continued to engage in the business of a dealer, buy- 
ing and selling livestock in commerce, without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and the 
Regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the Regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the order set 
forth below and the complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the Regulations 
issued thereunder, without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the Regulations. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 17,280) 


D. B. THOMPSON v. INTERSTATE LIVESTOCK MARKET, INC. P&S Docket 
No. 5311. Decided August 9, 1976. 


Order of default 
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This order is issued in accordance with the facts and circumstances set forth herein. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of an in- 
formal written complaint on February 2, 1976, and a formal written 
complaint on April 12, 1976. By such complaints, complainant claimed 
reparation in the amount of $118.45 from respondent, alleging in sub- 
stance, failure to remit the net proceeds after proper expense deductions 
of livestock consigned by complainant to respondent for sale on commis- 
sion and sold by respondent as agent for complainant. 


Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice (9 CFR 202.40), 
were served on respondent on May 24, 1976. A copy of the investigation 
report was served on complainant on May 29, 1976. 


At the time of service of the copies of the complaint and the investiga- 
tion report, respondent was notified that an answer thereto should be 
filed within twenty days after such service and that failure to file an an- 
swer would be deemed an admission of the allegations contained in the 
complaint, and the case file would be forwarded to the Office of the 
Secretary for the issuance of a Default Order without oral hearing, as 
provided in the rules of practice at 9 CFR 202.41(d). No answer was filed 
by respondent. 


The failure of respondent to file an answer within the specified time 
limit is deemed to be an admission of the allegations of the complaint (9 
CFR 202.41(c) and (d)). 


The information contained in the investigation report is considered as 
part of the evidence in the proceeding pursuant to the rules of practice (9 
CFR 202.40). 


On the basis of the record as thus formed, it is found that on December 
18, 1975, respondent, being engaged in business as a market agency sell- 
ing livestock on commission and so registered with the Secretary under 
the Act, sold certain livestock for complainant on Interstate Livestock 
Market, Inc., a posted stockyard subject to the Act, and withheld from 
the net proceeds of such sale, $118.45, the price of a saddle plus sales tax 
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thereon, which respondent appears to have believed was sold to com- 
plainant on an earlier date but which complainant contends he never re- 
ceived. While there is some indication in the investigation report that 
the saddle was placed in complainant’s truck on the day it was pur- 
chased, that by no means constitutes a preponderance of the evidence in 
the record on that question. 


In another case, involving a dealer’s failure to reimburse an agent for 
livestock purchased on order, we held: 


The Law is clear that respondent had the burden of proving his allegation that 
complainant was indebted to him on the separate transaction. A buyer such as re 
spondent on notifying a seller of his intention to do so may deduct all or any part of 
the damages resulting from any breach of a contract from any part of the price still 
due under the same contract. Uniform Commercial Code, § 2-717. However, any 
proper damage deduction for breach of the earlier contract would be limited to 
amounts due under that contract, and could not be extended to the unrelated, inde- 
pendent agreement which is the subject of this proceeding. It is concluded that re- 
spondent’s failure to pay for the livestock purchased on his order, on September 19, 
1972, was an unjust practice in violation of the Act on the basis of which reparation 
may be awarded. 


Sohler v. Clark, 33 A.D. 654 at 656 (1974). We believe that the same rule 
is properly applied to a market agency, and thus that respondent, as a 
market agency having withheld proceeds of a sale of livestock on acr 
count of an entirely separate transaction, would have the burden of 
proof that the complainant was indebted to it on account of the separate 
transaction. 


Failure on the part of a market agency promptly to remit the net pro- 
ceeds received from a sale of livestock consigned to it for sale on commis- 
sion, has been held to be a failure to render reasonable stockyard services 
as required by the Act. See 9 CFR § 201.43(a); M.A. Steinbron v. 
Waverly Sales, 32 A.D. 438 (1973). 


Respondent’s sale for complainant having been made on a posted 
stockyard, it is further found that said transaction was in commerce as 
defined in the Act. 


The complaint was clearly filed within 90 days of accrual of the cause 
of action alleged therein. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money’ within the meaning of section 309(f) of the Act (7 U.S.C. 210). 
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Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the District Court of the United States for the 
District in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner 
finally prevails, he shall be allowed a reasonable attorney's fee to be 
taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v. I.C.C., 
337 U.S. 426. 


ORDER 


Within thirty days from the date of this order, respondent Interstate 
Livestock Market, Inc. shall pay to complainant D. B. Thompson the sum 
of $118.45 together with interest thereon at the rate of 8 percent per an- 
num from February 1, 1976 until paid. 


Copies hereof shall be served on the parties. 


*It is requested that copies of all pleadings filed by any party in any such suit, be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for 
inclusion in the file on this reparation proceeding. It is further requested that if the con- 
struction of the Act or the jurisdiction to issue this order, becomes an issue in any such 
suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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(No. 17,281) 


In re JACK MOREMAN. P&S Docket No. 5302. Decided August 10, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violations 
of the Act and the regulations as set forth herein. Respondent is ordered to cease and 
desist from said violations. 


James A. Brennan, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondent has wilfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Jack Moreman, hereinafter referred to as the respondent, is an 
individual whose address is Route 7, Box 18, Lubbock, Texas 79401. 

(b) Respondent is, and at all times material herein was, engaged in 

the business of buying and selling livestock in commerce as a dealer for 
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his own account within the meaning and subject to the provisions of the 
Act. 


2. The surety bond which respondent maintained to secure perfor- 
mance of his dealer obligations under the Act was terminated December 
14, 1974. Respondent was notified by certified mail that if he continued 
his livestock operations without bond coverage or its equivalent, as re- 
quired by the Act and regulations, he would be in violation of section 
312 of the Act and sections 201.29 and 201.30 of the regulations prom- 
ulgated thereunder. Notwithstanding such notices, respondent has con- 
tinued to engage in the business of a dealer, buying and selling livestock 
for his own account, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


Date of Date of No. Head Amount 


Purchase Check of Cattle of Check Payee 
1/21/76 1/21/76 29 $ 5,993.01 Sweetwater Livestock 
Auction, Inc., Sweetwater, 
Texas 
3/17/76 3/17/76 299 62,114.59 ” e v 


4. Respondent, in connection with his operations as a dealer, on or 
about the dates in the transactions set forth in finding of fact 3 above, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 


5. Respondent, in connection with his operations as a dealer, on or 
about the date and in the transaction listed below, purchased livestock in 
commerce and, as of April 29, 1976, had failed to pay the full purchase 
price of such livestock. 


Date of No. Head Purchase Amount 
Purchase of Cattle Price Unpaid Payee 
3/17/76 299 $62,114.59 $23,504.09 Sweetwater Livestock 
Auction, Inc., Sweetwater, 
Texas 


6. Respondent, during the period September 1, 1974 through April 
29, 1976, in connection with his dealer operations subject to the Act, 
failed to keep accounts, records, and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business. Respondent, 
during such period, failed to keep and maintain (1) a general ledger of ac- 
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counts showing assets, liabilities, and net worth; (2) a cash receipts 
journal; (3) a purchase and sale journal; (4) a record of checks issued; (5) a 
livestock inventory; and (6) monthly reconciliations of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 210.30 of the regulations(9 CFR 201.29 and 210.30). 


By reason of the facts set forth in Findings of Fact 3, 4 and 5 herein, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, respondent 
has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, in connection with his operations subject to the Act, shall 
cease and desist from: 


1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and the regu- 
lations without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and regulations; 


2. Issuing checks or drafts in purported payment for livestock pur- 
chased in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4. Failing to pay the full purchase price of livestock purchased in com- 
merce. 


Respondent shall keep accounts, records, and memoranda as shall ful- 
ly and correctly disclose all transactions involved in his business under 
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the Act, including among other things, a general ledger of accounts, a 
daily record of livestock purchases and sales, a cash receipts journal, a 
complete and accurate record of checks issued, a livestock inventory, and 
monthly reconciliations of his bank accounts. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re 
spondent. Copies hereof shall be served upon the parties. 


(No. 17,282) 


In re FOSTER FROSTY Foops, INC. P&S Docket No. 5299. Decided August 
16, 1976. 


Consent order 


Respondent has consented to a cease and desist order against it in for violating the Act and 
the regulations in connection with its operations as a packer thereunder as found here 
in. Respondent is ordered to cease and desist from such violations. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by acomplaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
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that the respondent has wilfully violated the Act and the regulations is- 
sued thereunder (9 CFR 201.1 et seg. y. 


Respondent has filed an answer* in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remaining al- 
legations, waives oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seg.), and consents to the issuance of a specified 
order containing findings of fact and conclusions based upon the alle- 
gations of the complaint, the order to become effective on the first day 
after service upon respondent. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Foster Frosty Foods, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
1421 Oneida, Denver, Colorado 80220. 


(b) Respondent was at all times material herein engaged in the 


-business of manufacturing meats and meat food products for sale and 


shipment in commerce. 


(c) Respondent at all times material herein was a packer within the 
meaning and subject to the provisions of the Act. 


2. Respondent, on or about the dates and in the transactions set forth 
below, in connection with its operations as a packer, purchased meat and 
meat food products in commerce and failed to pay, when due, the full 
purchase price of such meat and meat food products. 


Date No. of 

1975 Pounds Purchased From Purchase Price 
1/2 5,400 American Beef Packers, Inc. $ 2,106.00 
7/17 1,800 Anderson Boneless Beef Co. 1,188.00 
4/14 1,050 Denver Boneless Beef Co. 672.00 
4/22 Denver Boneless Beef Co. 661.50 
4/25 Denver Boneless Beef Co. 938.10 
6/16 300 Home Provision Co., Inc. 264.00 
6/26 240 Home Provision Co., Inc. 330.00 
3/13 Koenig House Foods, Inc. 324.16 
4/4 Koenig House Foods, Inc. 201.60 
4/16 Koenig House Foods, Inc. 148.88 
4/21 Koenig House Foods, Inc. 450.32 
5/1 Koenig House Foods, Inc. 254.50 
6/16 3,468 Loveland Packing Co., Inc. 539.55 


6/20 3,460 Loveland Packing Co., Inc. 606.78 
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Date No. of 
1975 Pounds Purchased From Purchase Price 
6/25 3,191 Loveland Packing Co., Inc. 341.44 
7/2 168 Loveland Packing Co., Inc. 242.83 
7/9 3,316 Loveland Packing Co., Inc. 524.77 
7/14 180 Loveland Packing Co., Inc. 265.16 
2/25 840 Mile High Meat Co. 553.20 
2/28 1,800 Mile High Meat Co. 1,008.00 
3/4 1,197 Mile High Meat Co. 957.68 
3/6 101 Mile High Meat Co. 81.44 
3/7 100 Mile High Meat Co. 80.00 
3/10 1,500 Mile High Meat Co. 825.00 
3/11 420 Mile High Meat Co. 336.00 
3/12 360 Mile High Meat Co. 288.00 
3/12 285 Mile High Meat Co. 228.00 
3/13 240 Mile High Meat Co. 192.00 
3/13 70 Mile High Meat Co. 56.00 
3/13 546 Mile High Meat Co. 436.80 
3/14 480 Mile High Meat Co. 384.00 
3/18 1,283 Mile High Meat Co. 1,026.40 
3/18 120 Mile High Meat Co. 96.00 
3/20 720 Mile High Meat Co. 417.60 
3/21 209 Mile High Meat Co. 329.06 
3/24 2,319 Mile High Meat Co. 1,525.60 
4/7 9,990 Nationwide Meat Brokers Co. 3,096.90 
4/29 7,347 Stanko Packing Co. 4,464.28 
3/25 1,297 Tupman Thurlow Co., Inc. 984.36 
4/10 2,312 Tupman Thurlow Co., Inc. 1,845.03 
4/2 5,329 Tupman Thurlow Co., Inc. 4,733.09 


$34,004.03 


As of September 17, 1975, there remained unpaid a total of at least 
$32,264.45 for such meat purchases. 


CONCLUSION 


By reason of the facts found in Findings of Fact 2 herein, respondent 
has violated section 202(a) of the Act (7 U.S.C. 192). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 
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Respondent, its officers, directors, agents, employees, successors, and 
assigns, directly or through any corporate or other device, in connection 
with the respondent’s operations as a packer, shall cease and desist from 
failing to pay, when due, the full purchase price of meat and meat food 
products purchased in commerce. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the first day after service upon the 
respondent. Copies hereof shall be served upon the parties. 


(No. 17,283) 


In re WAYNE ADAMS. P&S Docket No. 5234. Decided July 20, 1976. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in failing to comply with the bonding requirements there- 
of Respondent is ordered to cease and desist from said violation. 


Allan A. Toubman, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed January 2, 1976, by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has wilfully violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


The record file contains correspondence relative to a bond issued June 
10, 1975. 


The case was assigned to this Administrative Law Judge on July 13, 
1976. 
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On January 30, 1976, there was filed an answer in which respondent 
admits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seg.), and consents 
to the issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint, the order to be 
come effective on the sixth day after service upon the respondent. Said 
answer contains the following provision, which is typed under the signa- 
ture of the respondent: 


“Provisions of Par. #2 above have been deleted upon advice of Ft. Worth Office, 
U.S. Dept. of Agriculture, and in view of the fact that Travelers Indemnity Bond 
#334B952 effective 10 June 1975, has been located and forwarded to Packers and 
Stockyards Division, U.S. Dept. of Agriculture, Ft. Worth, Texas.” 


On July 9, 1976, complainant recommended that the order consented 
to by the respondent be issued. Complainant has also recommended that 
the respondent not be suspended as a registrant under the Act inasmuch 
as respondent is now in compliance with the bonding requirements of 
the Act and of the regulations. 


FINDINGS OF FACT 


1. (a) Wayne Adams, hereinafter referred to as the respondent, is an 
individual whose mailing address is Box 172, Gustine, Texas 76455. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the perfor- 
mance of his dealer obligations under the Act terminated on April 25, 
1975. Respondent was notified by certified mail on or about April 5, 
1975, that if he continued his livestock operations without bond cover- 
age as required under the Act and the regulations, he would be in viola- 
tion of section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, re 
spondent has continued to engage in business as a dealer, buying and 
selling livestock in commerce, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the regula- 
tions. 
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CONCLUSIONS OF LAW 


By reason of the facts found in findings of fact 2 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the order 
set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


This order shall have the same force and effect as of entered after full 
hearing and shall be effective on the sixth day after service upon the re- 
spondent. 


Copies hereof shall be served upon the parties. 


(No. 17,284) 


In re BALTIC CORPORATION. P&S Docket No. 5269. Decided June 17, 
1976 


Checks or drafts — insufficient funds — Failure to pay when due 


Where respondent in connection with its operations as a packer under the Act issued insuf- 
ficient funds checks in purported payment for livestock purchased in commerce, and 
failed to pay when due the agreed purchase prices thereof, respondent violated the Act 
and the regulations. Respondent is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act. It was instituted by a Complaint and Notice 
of Hearing filed by the Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture on March 9. 1976. The 
Complaint and Notice of Hearing alleged that respondent violated provi- 
sions of the Act and the Regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and Notice of Hearing and the Rules of Prac- 
tice governing proceedings under the Act (9 CFR 202.1 et seq.) were 
served upon respondent by the Hearing Clerk by certified mail. Respond- 
ent was informed in the letter of service that an answer should be filed 
pursuant to the Rules of Practice, and that failure to answer denying the 
allegations in the Complaint and requesting an oral hearing would con- 
stitute admission of such allegations and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint 
and Notice of Hearing, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 


202.9(c) of the Rules of Practice (9 CFR 202.9(0)). 


FINDINGS OF FACT 


1. (a) The Baltic Corporation, herein referred to as the respondent, is 
a corporation organized and existing under the laws of the State of 
Texas. Its principal place of business is located at Fort Worth, Texas, 
and its mailing address is 3800 North Grove, Fort Worth, Texas 76106. 


(b) Respondent, at all times material herein, was engaged in the 
business of buying livestock in commerce for purposes of slaughter. 
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(c) Respondent, at all times material herein, was a packer within 
the meaning of this term as defined in the Act and subject to its provi- 
sions. 


2. Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions specified in paragraph II of the 
Complaint and Notice of Hearing, purchased livestock in commerce and 
in purported payment therefor issued checks which were returned un- 
paid because the respondent did not have and maintain sufficient funds 
on deposit in the bank account upon which they were drawn to pay such 
checks when presented for payment. 


3. (a) Respondent, in connection with its operations as a packer, on or 
about the dates and in the transactions specified in paragraph II of the 
Complaint and Notice of Hearing, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for such 
livestock. 


(b) As of June 20, 1975, there remained unpaid by the respondent 
a total of approximately $23,415.55 for livestock purchased in com- 
merce. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has violated section 202(a) of the Act (7 U.S.C. 192(a)). 


By reason of the facts set forth in Finding of Fact No. 3, respondent 
has violated section 202(a) of the Act (7 U.S.C. 192(a)), and section 
201.43(b) of the Regulations (9 CFR 201.43(b)). 


ORDER 


Respondent Baltic Corporation, its successors, its officers, directors, a- 
gents, and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid; and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
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chased in commerce. 


This order shall be effective on the first day after the Decision and Or- 
der becomes final.* 


Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings un- 
der the Packers and Stockyards Act, this Decision and Order becomes fi- 
nal without further proceedings 35 days after service hereof UNLESS 
appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended. 


(No. 17, 285) 


GEORGE KECK, JR. v. THE NATIONAL FARMERS ORGANIZATION, INC, P&S 
Docket No. 4966. Decided July 20, 1976. 


Agent — scope of duties — Amounts received — treated as commission — Bur- 
den of proof — failure to sustain — Commissions — nonentitlement to — Repay- 
ment ordered 


Where respondent, acting as complainant’s agent, failed to perform its duties as set forth 
herein, respondent violated § 307 of the Act, and is ordered to repay to complainant 
commissions it received in the total amount of $148.94 with interest. 

Roger L. Sherman, Presiding Officer. 

Complainant pro se. 

Lee S. Sinclair, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
* The Decision and Order became final July 26, 1976.— Ed. 
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1921, as amended (7 U.S.C. 181, et seq.). In an informal complaint filed 
January 11, 1974 and a formal complaint filed February 21, 1974, com- 
plainant alleged in substance that he “scheduled,” through respondent, 
certain cattle for slaughter at a certain plant, at certain prices, that he 
received less than the agreed prices for them, and that respondent 
should have discussed the change in price with him before the cattle 
were shipped, but did not. Complainant alleged the agreed price was 2 
cents per pound above the “yellow sheet” price on the day of slaughter 
except for yield grades 4 and 5 which would be discounted at 1-1 cents 
per pound on yield grade 4 and 6 cents per pound on yield grade 5, 
“should there be more than the usual no. of Y4 and Y5.” Complainant 
further alleged that, of his cattle, several carcasses were yield grade 4 
and were discounted 10 cents rather than 1-% cents per pound, and 
several carcases were yield grade 5 and were discounted 20 cents rather 


than 6 cents per pound, resulting in a claimed loss to complainant of 
$2,844.99. 


Copies of the formal complaint and of the investigation report pre- 
pared by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40), were served on the respondent on March 18, 1974. A copy of 
the investigation report was served on the complainant the same day. 


Respondent timely filed an answer denying liability to complainant. 
Respondent alleged in substance that the prices which complainant ex- 
pected to receive for his cattle were mere market quotations subject to 
change by the packer; further, that its employee made a good faith effort 
to contact complainant about the change in price before his animals were 
slaughtered, without success. 


Respondent’s answer was duly served on complainant, and com- 
plainant timely requested an oral hearing. 


Pretrial efforts were made, through correspondence with the parties, 
to expedite and aid in the disposition of the proceeding, without success. 


An oral hearing as requested by complainant was held on July 1, 1975 
before Roger L. Sherman of the Office of the General Counsel of the De- 
partment. At the hearing, complainant appeared pro se and respondent 
was represented by Lee D. Sinclair, Esq., Washington, D.C. Complainant 
and two witnesses testified at the hearing, and three exhibits were ad- 
mitted into evidence. Respondent filed a post-hearing “statement.” 


FINDINGS OF FACT 
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(1) Complainant at all times material herein raised cattle and operat- 
ed a feed lot at Fairview, Oklahoma. 


(2) Respondent, a not-for-profit corporation with offices at Corning, 
Iowa, at all times material herein engaged in business as a dealer, selling 
livestock as agent of the vendors, and was so registered under the Act 
with the Secretary of Agriculture. 


(3) At all times material herein, respondent had an oral agreement 
that respondent’s members would receive, for their cattle slaughtered at 
the Mauer-Neuer packing plant at Arkansas City, Kansas, two cents per 
pound above the price on the day of slaughter, shown on the so-called 
“yellow sheet,” a periodical publication showing the market price of 
slaughtered cattle at markets and during times stated therein. An em- 
ployee of respondent, Everette Richard (Rick) Weaver, was in daily con- 
tact with the Mauer-Neuer packing plant. Part of Weaver's services to 
members of respondent was to schedule the slaughter of members’ cattle 
at the plant pursuant to that oral agreement. 


(4) On Thursday, November 1, 1973, complainant phones Weaver to 
discuss selling some of complainant’s cattle to the packer. Complainant 
had been doing business with Weaver since July 1973 and Weaver con- 
sidered complainant to be one of the members of respondent. During the 
phone conversation, Weaver informed complainant that complainant 
would receive a price for carcasses of his cattle of two cents per pound a- 
bove the “yellow sheet” price on the day of slaughter. Both Weaver and 
complainant knew at the time of this phone conversation that the “yel- 
low sheet” did not list a price for carcass yield grades 4 and 5, and that 
the packer set a price for yield grade 4 at 1-'’2 cents per pound, and a 
price for yield grade 5 at 6 cents per pound, below the prices paid for 
other animals, known as a “discount” or “dock.” Weaver gave com- 
plainant slaughter dates of November 7, 8,9, 12 and 13. 


(5) On Monday, November 5, 1973, the packer changed the “discount” 
which it would make on yield grade 4 carcasses from 1-'2 cents to 10 
cents per pound and on yield grade 5 carcasses from 6 cents to 20 cents 
per pound, and so informed Weaver. 


(6) On Tuesday evening, November 6, the first load of complainant’s 
cattle was received at the packing plant. 


(7) On Wednesday, complainant's first load of cattle was slaughtered 
and his second load was received at the packing plant. 


(8) On Thursday morning, the carcasses of complainant’s first load of 
cattle were graded, and carcasses weighing 10,389 pounds were found to 
be yield grade 4 for which the packer made a discount of 10 cents per 
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pound; carcasses weighing 843 pounds were found to be yield grade 5 for 
which the packer made a discount of 20 cents per pound. Respondent re- 
ceived $92.75 and complainant received the balance of the sale proceeds. 
At the same time, complainant’s second load of cattle was slaughtered, 
and later the same day his third load of cattle was received at the plant. 


(9) On Friday, the carcasses of complainant’s second load of cattle 
were graded, and carcasses weighing 8,477 pounds were found to be 
yield grade 4 for which the packer made a discount of 10 cents per 
pound; carcasses weighing 8,024 pounds were found to be yield grade 5 
for which the packer made a discount of 20 cents per pound. Respondent 
received $72.11 and complainant received the balance of the sale pro- 
ceeds. At the same time, complainant’s third load of cattle was slaugh- 
tered. 


(10) Ata later date, the carcasses of complainant’s third load of cattle 
were graded, and carcasses weighing 1,532 pounds were found to be 
yield grade 4 for which the packer made a discount of 10 cents per 
pound. Respondent received $76.83 and comlainant received the balance 
of the sale proceeds. 


(11) On Friday, November 9, 1973, complainant received a settlement 
sheet or accounting on the first load of cattle and phoned Weaver seek- 
ing information as to why carcass yield grades 4 and 5 were not priced as 
discussed in the phone conversation of November 1, 1973. Weaver told 
him the packer on Monday had changed the discount on carcass yield 
grades 4 and 5. Complainant then informed Weaver he was cancelling 
the last two shipments of cattle to the packing plant. 


(12) The informal complaint was filed within 90 days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


It is clear that complainant in this proceeding complained only of the 
“discount” made by the packer on those of his animals whose carcasses 
were found to be of yield grades 4 and 5. 


It is undisputed that respondent’s employee Weaver first learned of 
the change by the packer in that “discount” on Monday morning, Novem- 
ber 5, 1973, and that the first of complainant’s animals involved herein, 
arrived at the plant on Tuesday evening, and were killed on Wednesday 
morning. It appears that Weaver did not know until Thursday morning, 
when the first load of complainant’s cattle were graded, that the change 
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in the “discount” would significantly affect the amount of money which 
the complainant would receive. By that time, the second load of cattle 
had been slaughtered. Not until Friday morning, were the carcasses 
from the second load graded, and by then the third load had been slaugh- 
tered. 


It is also undisputed that complainant first learned of the change in 
the “discount” on the evening of Friday, November 9, when he received 
the settlement sheet or accounting for his first load of animals. 


Weaver testified in substance that in his telephone conversation with 
complainant on Thursday, November 1, 1973, he informed complainant 
what “discount” the packer was then making on carcasses of yield grades 
4 and 5, and that he told complainant that it was possible that the 
packer would change this the following week. Complainant confirmed 
this (Tr. 8), and denied it (Tr. 17, 20, 46). Weaver testified further that 
complainant told him that he was not worried about that “discount” be 
cause none of his animals would be of yield grade 5 and few of them 
would be of yield grade 4. Complainant denied this. Weaver testified fur- 
ther that when, on Monday morning, November 5, he learned of the 
change which the packer made in the discount which it would make, he 
was “a little bit concerned” and made three attempts on Monday to tele 
phone complainant to inform him of it, and two attempts on Tuesday, 
but that no one answered the telephone. Complainant testified that he 
had three telephones and that it would have been possible at any time on 
those days to reach him on one or another of them. Weaver testified fur- 
ther (Tr. 117), “I wasn’t too concerned about calling him in the middle of 
the night at 2 o'clock in the morning and throw up the red light and flag, 
because of the fact he said he wouldn’t have too many fours and fives.” 


It also is undisputed that respondent acted as agent for complainant in 
the transactions involved herein. The dispute appears to be basically 
over the scope of that agency and the duties of respondent as complain- 
ant’s agent. 


Complainant contended in substance that respondent, by its employee 
Weaver, was what he called a “commission agent,” that respondent nego- 
tiated the discount with the packer, and had an obligation to notify him 
of the change in the discount so that he would have an opportunity to de 
cide whether to sell his animals to another packer. 


Respondent contended in substance that complainant was a member 
of respondent, that he had, some years before, entered into a member- 
ship arrangement with respondent, that respondent’s duties as agent for 
complainant, were limited to such duties as were set forth in that mem- 
bership arrangement, that is, such duties as respondent customarily per- 
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formed for its members through employees such as Weaver. Respondent 
contended that the amounts it received on the transactions in dispute, 
were membership dues and voluntary contributions. There was some dis- 
cussion at the hearing of a membership agreement, apparently a docu- 
ment signed in 1967, which neither party sought to introduce in evi- 
dence. We do not know its contents. 


Regarding the duties of an employee of respondent such as Weaver, 
two employees of respondent testified. 


William A. Sellhorst, who described himself as “national director of 
the N.F.O Fat Cattle and Cow Division,” and as “Director of the Cattle 
Division,” testified, (Tr. 67) “my responsibility is to supervise and in 
some instances personally conduct the bargaining efforts with the proc- 
essors.” However, he testified that such bargaining efforts did not in- 
clude buying and selling of cattle. He testified, (Tr. 68) “I negotiate the 
terms and conditions of sale of cattle, under contract....” He testified as 
follows regarding Weaver's duties (Tr. 75 et seq.): 


A. Mr. Weaver's duties, one would be to schedule the cattle with the producer to in- 
sure a kill date as agreed to by the producer. The next duty would be to insure a 
proper weighing condition of the cattle on a live weight basis and also on a carcass 
weight basis. 


His next duty would be to insure a proper grading condition to make sure that the 
Government grader was following the regrade practice, which is normal in the 
trade. 


His final duty would be to insure the fact the recordkeeping was accurate and the 
producer got paid for the cattle he did ship. 


Q. [Tr. 81 et seg.] You said Mr. Weaver is not there to negotiate prices? 


A. That is correct. 


Q. So that he would not be negotiating with the packer on any given day as to what 
the prices are going to be? 


A. No, sir. 


Q. If the packer told him what he was going to pay on that day, would it be proper 
for him to repeat that? 


A. Yes, he would. 


Q. Ifa packer told Mr. Weaver on a given day what he was going to pay, would that 
hold for the next day? 


A. Asthe arrangement that N.F.O. has with the packers, it would be in relation toa 
particular plant. If the price were established day of kill it could hold for day of kill. 
If it were established the day previous for kill, it could hold for that. For instance, 
contracts we have for packers will be written on the basis of what the price will be 
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on top of the yellow sheet, plus or minus so much per pound base day of kill. For 
some instances, it could be priced day of delivery, depending on the negotiations for 
different processors. 


Q. If there were no yellow sheet on a particular grade, is there any way to negotiate 
a price on that? 


A. No, sir. 
On that sort of grade animal you do not have an agreed price? 


That is correct. 


oo 2 


What price would be placed on that animal? 


A. The practice we use is to establish the actual shipping manifest price to the pro- 
ducer. 


Q. What do you mean? 


A. The price the processor actually received for the carcass when he ships it. This 
allows the producer the offal and the producer receives the shipping price for his 
carcass. 


Q. What the carcass brought the packer? 
A. That is right. 


Q. Your testimony on fours and fives is there was no established price that could be 
referred to? 


A. That is correct. 


Q. That left it to the packer then to establish it according to what the resale value 
was? 


A. That is correct. 


Q. As to grades, yields, one, two or three you could establish a relationship to the 
yellow sheet because there was a quotation? 


A. That is correct. 
Q. That is what you were doing at that time, was it, in connection with contracts? 
A. That is correct. 


Q. Now, having negotiated with a packer at those levels of price relative to the yel- 
low sheet, then, were N.F.O. members allowed to ship under those contract arrange 
ments or what was the relationship the member had? 


A. They were allowed to, if they so choose, that was a decision they so made volun- 
tarily. 


Q. And then Rick Weaver's duties in connection with such an arrangement at the 
plant was to be a plant representative? 


A. That is correct. 
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Q. Mr. Sellhorst, would you state what the duties, then, of a plant representative, 
such as Mr. Weaver, would be in connection with the receipt of livestock? 


A. The duties would be to take the scheduling of the cattle to allow the producer a 
proper kill date that he agreed to. To insure proper weighing conditions to those cat- 
tle, both live and on a dressed weight basis. To insure proper grading conditions and 
regrades, if warranted. And insure proper recordkeeping so the producer received 
compensation for the cattle shipped. 

Weaver testified as follows, regarding his duties(Tr. 106): 

Q. What was your capacity? 

A. A plant representative. 


Q. What duties did you perform? 


A. I scheduled in cattle from the members, weighed them live and this is normally 


the day of kill. 
Q. When you say weigh them? 


A. I supervise, I make sure the scale is balanced. I supervise or watch the handling 
to make sure they are handled properly so there wouldn't be excess bruises, I watch 
them go on the kill floor and watched them weighed on the overhead scale and that 
brings out your weighed, dressed carcass and write down the weights along with the 
man employed there. And this is done before it is washed and the tail is cut off and it 
goes into the cooler room. It sets overnight until the following day and I go in with 
the Government grader and write down the numbers of the cattle and watch him 
grade the cattle. If there is any question in my mind whether the animal has to be 
held out for a regrade I can request for the animal to be held for the regrade the next 
day. 


Q. Your duties are in administrative, in handling the livestock after it arrives at the 
plant? 


A. Yes. 
Q. Do you have any negotiations with the plant as to prices? 


A. No. 


Q. Do you know what the price arrangement was as to what the packer was sup- 
posed to be paying for this cattle? 


A. Yes, this is something that was to be handled between our national office in 
Corning and the manager, meat department manager and they told us on a day-to- 
day basis what they would pay for the cattle. 


Q. The packer-buyers or the plant operators would tell you what they were going to 
pay for the cattle? 


A. On the day-to-day basis. 
Q. But you had no authority to negotiate for them? 
A. No, sir. 
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Regarding the relationship between the parties, respondent in- 
troduced no evidence. Complainant described his relationship to re 
spondent as folows(Tr. 8 et seq.): 


I think it is evident and obvious that with the settlement sheets shown that N.F.O. 
could not be considered anything but an agent when they negotiate for a price and 
have deductions for their services on the invoice that settled for the cattle. I see no 
difference between this and any other commission firm that I have done business 
with. Under the original membership agreement, all cattle sold by N.F.O. or nego- 
tiated for sale by N.F.O. were subject to either the approval of a meat committee or 
the individual owning the cattle. Although there was no meat committee for bar- 
gaining in my area, I was not given the opportunity to approve any change in price 
of these cattle prior to their shipment and kill. 


Complainant (Tr. 24 et seq.) described himself as having been a “delin- 
quint member” of N.F.O. at the times material herein, and testified fur- 
ther: 


* * * The N.F.O. in approximately the fall of 1971, or early ’72, held meetings in 
Major County wanting to get producers together collectively to market their prod- 
ucts. I initially signed a membership agreement with a $25 fee attached to it with 
the understanding, according to information given to myself and other farmers in 
the area, that there would be a meat board established and this meat board would be 
able to set a minimum price for which they would sell their cattle, and that member- 
ship, after this minimum price was agreed to by the meat board, would be bound to 
deliver cattle under this agreement. 


The N.F.O. failed to organize, at least in the next two years, any chapter-within Ma- 
jor County. They failed to have any marketing agreements even presented to the 
producers for approval. Consequently, I failed to pay any further dues, as most 
other producers did in the county that was at this original meeting. I had not paid 
any dues through the time that we had delivered these cattle. 


€omplainant testified that in 1974, after the times material herein, he 
sent a letter to N.F.O. stating that he did not wish to be a member, and 
he received a reply stating in substance that he had previously signed a 
membership agreement, and that according to the bylaws and rules of 
N.F.O. he could not withdraw except within the ten days prior or thirty 
days after the anniversary of the signing of that membership agree 
ment. 


Whether or not complainant was a member of respondent at the times 
material herein, it is undisputed that in the transactions in dispute in 
this proceeding respondent through its employee Weaver acted as agent 
of complainant, and further that at the times material in this proceeding 
respondent was engaged in business as a dealer selling livestock as the 
agent of the vendors, and so registered with the Secretary under the Act. 
In view of this, we believe that the burden was on respondent to show 
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that it and complainant agreed that respondent’s duties as complainant's 
agent would be more limited than thé duties customary for such an a- 
gent. We do not believe that respondent has carried such a burden of 
proof in this proceeding. The following is found in Restatement of Agen- 
cy 2d, Chapter 13, Duties and Liabilities of Agent to Principal, Topic 1, 
Duties, Introductory Note: 


Agency is both a consensual and a fiduciary relation. Normally it is the result of a 
contract between the parties. Where this is true, the agent’s duties include the per- 
formance of any contractual obligations* * * * 


However, although the agency relation normally involves a contract between the 
parties, it is a special kind of contract, since an agent is not merely a promisor or 
promisee but is also a fiduciary. Because he is a fiduciary and is subject to the di 
rections of the principal, the rules as to his duties to the principal are unique. Sub- 
stituting for the terms of the trust the will of his principal, his fiduciary duties are 
similiar to those of a testamentary trustee to the beneficiaries. Further, since the 
contract of employment, if there is one, is ordinarily not spelled out in detail but de 
pends for its interpretation upon evidence as to the customary way of doing 
business, the generalizations which can be drawn concerning the agent’s duties are 
inferences of fact which are permissible only in the absence of a specific understand- 
ing otherwise. In the absence of fraud, duress or illegality, any agreement between 
the parties will be enforced, at least to the extent of granting a cause of action for its 
breach. Even specific agreements, however, must be interpreted in the light of the 
principles which are applicable to the relation of principal and agent. The existence 
of the fiduciary relation between the parties, and the duty of the agent not to act for 
the principal contrary to orders, modify all agency agreements and create rules 
which are sui generis and which do not apply to contracts in which one party is not 
anagent for the other.* * * 


The following is found in the same Restatement at section 376: 


Agency is a relation based upon the manifestations of consent of the parties and 
hence, except where the manifestations do not have legal effect, the duties of both 
parties are based upon them. Unless the parties have manifested an intent other- 
wise, the agreement is interpreted to be that which, in view of the conduct of the 
parties in light of all the circumstances, reasonable men in the position of the princi 
pal and agent would except.* * * 


The following is found in the same Restatement at section 381: 


An agent may have a duty to act upon, or to communicate to his principal or to an- 
other agent, information which he has received, although not specifically instructed 
to do so. The duty exists if he has notice of facts which, in view of his relations with 
the principal, he should know may affect the desires of his principal as to his own 
conduct or the conduct of the principal or of another agent. * * * In this situation, 
the agent’s duty is to communicate the information in order that the principal may 
choose what he will do. See § 47. In cases of this sort, the duty of the agent is in- 
ferred from his position, just as an authority is inferred. The extent of the duty de 
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pends upon the kind of work entrusted to him, his previous relations with the prin- 
cipal, and all the facts of the situation.* * * 


The following is found in the same Restatement at section 47, referred 
to above: 


§ 47. Inference of Authority to Act in an Emergency 


Unless otherwise agreed, if after the authorization is given, an unforeseen situation 
arises for which the terms of the authorization make no provision and it is impracti- 
cable for the agent to communicate with the principal, he is authorized to do what 
he reasonably believes to be necessary in order to prevent substantial loss to the 
principal with respect to the interests committed to his charge. 


Comment: 


a. The rule stated in this Section is a special application of the more general rule 
that the authority of the agent is interpreted in light of the circumstances at the 
time he acts and of the purposes of the principal of which he has notice.* * * 


ae ct 


Comment: 


c. If the agent acts reasonably, the fact that he is mistaken as to the necessity of ac- 
tion does not prevent the existence of the authority to act.* * * 


The following also appears in the same Restatement: 
§ 424. Agents to Buy or to Sell. 


Unless otherwise agreed, an agent employed to buy or to sell is subject to a duty to 
the principal, within the limits set by the principal's directions, to be loyal to the 
principal's interests and to use reasonable care to obtain terms which best satisfy 
the manifested purposes of the principal. 


Comment: 


8 & 


g. Sale or purchase at improper price. The violation of duty by the agent may be 
selling to a third person at too low a price something which he is otherwise av- 
thorized to sell. *** Whether or not the transaction was binding upon the principal 
as to the purchaser, the principal is entitled to recover from the agent the difference 
between the amount received and the value of the property sold at the time of sale, 
or its highest value within a reasonable time after the principal acquires notice of 
the sale, whichever is larger; or the amount which the agent would have received if 
he had obeyed the principal, with interest from the time of sale;* * * 


It is clear from the record that, whether or not respondent’s employee 
made five attempts on Monday and Tuesday, November 5 and 6, 1973, 
to telephone complainant about the change in the “discount,” respond- 
ent’s employee made no such attempt after Tuesday, November 6. In 
view of all of the above, we find respondent’s acting as complainant’s 
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agent and failing to continue trying to contact complainant after Tues- 
day, November 6, to be an unjust practice in violation of section 307 of 
the Act. 


There is no evidence on which to measure damages, that is, no evi- 
dence of the value of the grade 4 and 5 carcasses in the later two loads if 
they had been sold elsewhere at the same time. Respondent contended in 
substance that no better price could have been obtained elsewhere at 
that time. Complainant had the burden of proof of his damages. Elliott 
v. Brandenburg and Kaminga, 31 A.D. 1021 (1972). 


We have previously held that a market agency is not entitled to a com- 
mission in a transaction in which it is found guilty of a violation. 
Curnow v. Cal. Livestock Mkt. Ass’n., 34 A.D. 1665 (1975). We believe 
that a dealer acting as an agent, likewise is not entitled to compensation 
in such a transaction. Whether the amounts which respondent received, 
on account of the transactions in dispute herein, were membership dues 
and contributions as respondent contended, or were commissions as 
complainant contended, it is clear that respondent would not have re- 
ceived such amounts if such transactions had not taken place. Whatever 
such amounts are called, they clearly were as dependent on such trans- 
actions as if they had been commissions. We believe those amounts 
should be treated the same as commissions. Accordingly respondent will 
be ordered to repay to complainant the amounts received by responderit 
on account of the later two transactions involved in this proceeding. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the District Court of the United States for the 
District in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general juris 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises.* That section 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 


States Department of Agriculture, Washington, D.C. 20250. 
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further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner 
finally prevails, he shall be allowed a reasonable attorneys fee to be 
taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainant’s right to judicial review hereof, see United States v. .C.C., 
337 U.S. 426. 


ORDER 


Within thirty days of the date hereof, respondent National Farmers 
Organization, Inc., shall pay to complainant George Keck, Jr., the sum 
of $148.94, together with interest thereon at the rate of 8 percent per 
annum from January 1, 1974 until paid. 


Copies hereof shall be served on the parties. 


(No. 17,286) 


In re GEORGE R. WATTS. P&S Docket No. 5257. Decided June 21, 1976. 


Accounts and records — incomplete or incorrect — Checks or drafts — insufficient 
funds — Failure to pay promptly and in full — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder as found herein, respondent is ordered to cease and desist from 
such violations and is suspended as a registrant under the Act for 14 days. 


Stephen E. Hart, for complainant. 
Respondent pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter called the Act. It was instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The Complaint alleges that respondent has 
wilfully violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served upon respondent by the Hearing 
Clerk by certified mail. Respondent was informed in the letter of service 
that an answer should be filed in accordance with the Rules of Practice, 
and that failure to answer denying the allegations in the Complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as the findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice (9 CFR 202.9(0). 


FINDINGS OF FACT 


1. (a) George R. Watts, hereinafter referred to as the respondent, is 
an individual whose address is P.O. Box 763, Athens, Texas 75751. 
(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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2. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and, in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were drawn 
because respondent did not have and maintain sufficient funds on de- 
posit in the account from which such checks were to be paid. 


Dateof  Dateof Number of Amount of 


Purchase Check Head of Cattle Check Purchased at or From 
1975 1975 
5/7 5/7 78 $13,499.48 Madison County Livestock 


Commission Company, Inc., 
Madisonville, Texas 


6/25 6/25 47 8,539.17 ” 4 *§ 

7/9 719 87 10,589.75 ” ss . 

7/16 7/16 84 7,835.19 ” 7 2 

8/6 8/6 102 12,970.35 ” " Fy 

5/8 5/8 26 5,722.99 Terrell Livestock Commission 
Terrell, Texas 

8/21 8/21 31 5,474.95 ” ; 

5/10 5/13 25 3,648.04 Jacksonville Livestock 
Market, Inc., 
Jacksonville, Texas 

6/28 7/1 132 22,893.58 ” a ma 

7/12 7/16 105 15,709.56 ” 

8/16 8/17 79 9,403.13 ” 

5/15 5/15 27 5,475.84 Navarro County Livestock 
Commission Company, 
Corsicana, Texas 

7/10 7/10 85 11,793.83 ” i 

5/17 5/17 148 29,803.90 Navasota Auction Company 
Navasota, Texas 

5/30 6/2 161 19,701.97 Athens Commission Company, 
Inc., Athens, Texas 

6/28 6/28 13 2,795.00 Green Acres Stock Farm 

7/1 7/1 1? 2,840.00 Elbert Blackwell 

8/20 8/22 66 10,786.08 Ennis Auction Company 
Ennis, Texas 

9/3 9/3 170 14,377.66 Wood County Livestock 


Auction, Inc., 
Mineola, Texas 
(b) Respondent, on or about the dates and in the transactions set 
forth in Finding of Fact 2 above, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price for such 
livestock. 


3. Respondent, in connection with his business as a dealer, failed to 
keep accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in his business as a dealer under the Act, 
in that respondent failed to keep and maintain: (1) a general ledger of 
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accounts showing assets, liabilities, income, expenses, and net worth; (2) 
acash book showing in detail all cash feceived and disbursed; (3) a record 
of all checks issued; (4) monthly reconciliations of his bank accounts; (5) 
a purchase and sales journal; and (6) a livestock inventory. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent has 
wilfully violated Section 312(a) of the Act (7 U.S.C. 213(a)) and Section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 3, respondent has 
wilfully violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds, to pay such 
checks or drafts, on deposit in the bank accounts from which such checks 
or drafts are to be paid. 


2. Failing to pay, when due, the full amount of the purchase price of 
livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and completely disclose all transactions involved in his business as a 
dealer subject to the Act, including: (a) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (b) a cash 
book showing in detail all cash received and disbursed; (c) a record of all 
checks issued; (d) monthly reconciliations of his bank account; (e) a pur- 
chase and sales journal; and(f) a livestock inventory. 


Respondent is suspended as a registrant under the Act for a period of 
14 days. 


This Order shall become effective on the sixth day after the Decision 
and Order becomes final. Copies hereof shall be served upon the parties. 


Pursuant to the amended Rules of Practice governing proceedings 
under the Packers and Stockyards Act, this Decision and Order becomes 
final* without further proceedings 35 days after service hereof UNLESS 


*The Decision and Order became final July 29, 1976.—Ed. 
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appealed to the Secretary of Agriculture by a party hereto within 30 
days after service, as provided in sections 202.16 and 202.18 of the 
Rules of Practice as amended (9 CFR 202.16, 202.18). 


(No. 17,287) 


In re DENNIS MAXEY. P&S Docket No. 5193. Decided June 28, 1976. 


Bonding requirements — failure to comply with 


Where respondent has failed to comply with the bonding requirements of the Act as found 
herein, respondent is in violation of the Act and the regulations issued thereunder. 
Respondent is ordered to cease and desist from said violation. 

Terrance J. Wear, for complainant 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). 


Copies of the Complaint and the rules of practice (9 CFR § 202.1 et 
seq.) governing proceedings under the Act were served by the Hearing 
Clerk by certified mail. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the rules of practice and that 


*The Decision and Order became final August 6, 1976.— Ed. 
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failure to answer would constitute an admission of all the material alle 
gations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the rules of practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. Additionally, com- 
plainant advises that respondent has filed a reasonable bond with an 
effective date of July 22, 1975, and is now maintaining such bond to se 
cure the performance of his dealer obligations. 


This Decision and Order therefor, is issued pursuant to section 
202.9(c) of the rules of practice(9 CFR§ 202.9(0). 


FINDINGS OF FACT 


1. (a) Dennis Maxey, herein referred to as the respondent, is an in- 
dividual, doing business as D & J Livestock, whose principal place of 
business is located at Greeley, Colorado and whose mailing address is 
1912 East 18th Street, Greeley, Colorado 80631. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the per- 
formance of his dealer obligations under the Act was terminated on 
March 26, 1975. Respondent was notified by the Packers and Stock- 
yards Administration, USDA, via certified mail on or about March 4, 
1975, that, should he continue his dealer operations without bond cover- 
age or its equivalent, as required under the Act and regulations, he 
would be in violation of the Act and subject to disciplinary action. 
Notwithstanding such notice, respondent has engaged in the business of 
a dealer, buying and selling livestock in commerce for his own account, 
without filng and maintaining a reasonable bond or its equivalent. 


3. Respondent has filed a reasonable bond with an effective date of 
July 22, 1975, and is now maintaining such bond to secure the per- 
formance of his dealer obligations. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), and 
sections 201.29 and 201.30 of the regulations (9 CFR §§ 201.29 and 
201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations without 
filing and maintaining a reasonable bond or its equivalent. 


Pursuant to the rules of practice governing proceedings under the 
Packers and Stockyards Act, this Decision and Order become final* 
without further proceedings thirty-five days after service hereof, 
UNLESS appealed to the Secretary of Agriculture by a party hereto 
within thirty days after service, as provided in sections 202.16 and 
202.18 of the rules of practice(9 CFR§§ 202.16 and 202.18). 


Copies hereof shall be served upon the parties. 


(No. 17,288) 


In re FRED E. WOLFF. P&S Docket No. 5259. Decided J une 30, 1976. 


Bonding Requirements — failure to comply with — Sanction 


Where respondent violated the Act and the regulations issued thereunder in engaging in 
business as a market agency without filing and maintaining the required bond, re 
spondent is suspended as a registrant under the Act until in full compliance with the 
bonding requirements thereof. 


James A. Brennan, for complainant. 
Respondent pro se. 


*The Decision and Order became final August 7, 1976.—Ed. 
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Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a Complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.), by his failure to maintain the bond required of a market agency 
buying livestock on a commission basis. 


Copies of the Complaint and Rules of Practice (9 CFR§ 202.1 et seq.) 
governing proceedings under the Act were served upon respondent by 
the Hearing Clerk by certified mail. Respondent was informed in a letter 
of service that an answer should be filed pursuant to the rules of practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the Complaint. 


Respondent failed to file an answer within the time prescribed in the 
rules of practice, and in accordance with the practice rules, complainant 
thereafter filed a Motion for Adoption of a Proposed Decision based 
upon respondent's constructive admission of the facts alleged in the 
complaint. Respondent filed an objection to this motion in which he does 
not deny the complaint’s allegations but argues facts in mitigation of his 
failure to replace his lapsed bond which he asserts does not constitute a 
“wilful” violation of the Act. He then requests that the decision not 
become effective for 120 days. 


Complainant's response points out that respondent had express notice 
of the bonding requirements under the Act and the regulations as a 
result of an Agreed Judgment (United States v. Freddie Wolff, Civil No. 
67-1-W entered on September 15, 1967, in the U.S. District Court for 
the Western District of Texas). 


Under the circumstances, there is no question that respondent has 
violated the Act, and that this is a repetition of a former violation which, 
for this reason in addition to those stated in the complaint, meets the 
test for wilfulness that is controlling, and respondent’s license will be 
suspended until he complies fully with the applicable bonding require 
ments. See, Butz v. Glover Livestock Commission Co. 411 U.S. 182, 187, 
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(1972); In re Henry S. Shatkin, 34 A.D. 296 (1975); In re Tommy J. 
Hines, 35 A.D. 118, 125 (1976). See also, In re Earl Ellis, 23 A.D. 411, 
413 (1964), and In re Woodford County Livestock Comm'n Co., 23 A.D. 
639 (1964). 


This Decision and Order therefore, is issued pursuant to section 
202.9(c) of the Rules of Practice(9 CFR§ 202.9(c)). 


FINDINGS OF FACT 


1. (a) Fred E. Wolff, hereinafter referred to as the respondent, is an 
individual with his principal place of business located at Temple, Texas, 
and whose business mailing address is Route 5, Temple, Texas 76501. 

(b) Respondent is, and at all material times herein, was: 


(1) Engaged in the business of buying livestock in commerce on 
a commission basis: and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about October 2, 
1975, that his bond was being terminated and that if he continued his 
livestock operations without bond coverage as required under the Act 
and the regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated there 
under. Notwithstanding such notice, respondent has engaged in the 
business of a market agency buying livestock on commission in com- 
merce, without filing and maintaining a reasonable bond or its 
equivalent as required under the Act and the regulations. 


CONCLUSIONS 


Respondent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


ORDER 


Respondent shall cease and desist from engaging in any business in 
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commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended, and the regulations without 
filing and maintaining a reasonable bond or its equivalent as required 
under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the 
regulations. When respondent has complied with such requirements, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 


Pursuant to the rules of practice governing proceedings under the 
Packers and Stockyards Act, this Decision and Order becomes final* 
without further proceedings thirty-five days after service hereof, 
UNLESS appealed to the Secretary of Agriculture by a party hereto 
within thirty days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice(9 CFR §§ 202.16 and 202.18). 


Copies hereof shall be served upon the parties. 


(No. 17,289) 


In re C. L. SIMCO. P&S Docket No. 5203. Decided July 20, 1976. 


Consent order — Sanction 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in failing to comply with the bonding requirements 
thereof as found herein. Respondent is ordered to cease and desist from said violation, 
and is suspended as a registrant under the Act until in full compliance with the bond- 
ing requirements. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
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Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
instituted by a Complaint filed November 12, 1975, by the Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the Respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Service of the Complaint was accomplished by personal service on 
February 25, 1976, on Respondent’s wife. Respondent filed a letter 
response on March 17, 1976. On April 23, 1976, Attorney for Com- 
plainant filed a Motion to Assign a Date for Oral Hearing. On June 8, 
1976, an Answer was filed in which Respondent admits the juris 
dictional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the Rules of Practice (9 CFR 202.1 et seq.), and consents to the issuance 
of a specified order containing findings of fact and conclusions based 
upon the allegations of the Complaint, the order to become effective on 
the sixth day after service upon the Respondent. On June 25, 1976, 
Complainant filed a “Recommendation” of Complainant that the order 
consented to by the Respondent be issued. The case was assigned to this 
Administrative Law Judge on July 7, 1976. 


FINDINGS OF FACT 


1. (a) C.L. Simco, hereinafter referred to as the Respondent, is an in- 
dividual with his principal place of business located at Van Alstyne, 
Texas, and his busines mailing address is Box 232, Van Alstyne, Texas 
75095. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which Respondent maintained to secure per- 
formance of his dealer obligations under the Act was terminated on May 
16, 1975. On or about April 29, 1975, Respondent was notified by 
certified mail of such termination date and was informed that continued 
livestock operations after May 15, 1975, without bond coverage as 
required under the Act and its regulations, would be in violation of 
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section 312(a) of the Act and sections 201.29 and 201.30 of the regu- 
lations issued thereunder. Notwithstanding such notice, Respondent has 
continued to engage in the business of a dealer, buying and selling 
livestock in commerce and as a market agency buying on commission, 
without filing and maintaining a reasonable bond or its equivalent, as 
required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 above, Respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Inasmuch as the Respondent has consented to the issuance of the order 
set forth below, and the Complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Act 
and the regulations without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the 
regulations. When Respondent has complied with such requirements, a 
supplementary order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service thereof 
upon the Respondent. Copies hereof shall be served upon the parties. 
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(No. 17,290) 


In re WARREN MEAT PACKING Co., INC. and MIKLOS FLEISCHER. P&S 
Docket No. 5292. Decided July 28, 1976. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for vio- 
lating the Act and the regulations issued thereunder in connection with their 
operations as a packer as found herein. Respondents are ordered to cease and desist 
from said violations. 


James A. Brennan, for complainant. 
Otto Blazsek, Passaic, NJ, for respondents. 


Decision by Victor A. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed by the Administrator, Packers and Stockyards 
Administration, United States Department of Agriculture, charging 
that respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the jurisdictional 
allegations of the complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.), and consent to the issuance of a specified 
order containing findings of fact and conclusions based upon the allega- 
tions of the complaint, the order to become effective on the first day 
after service upon respondents. Complainant has recommended that the 
order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Warren Meat Packing Company, Inc., hereinafter referred to as 
the corporate respondent, is a corporation with its principal place of 


&S 


v10- 
eir 
sist 


WARREN MEAT PACKING CO. 1231 
Cite as 35 A.D. 1230 


business located at 125 Washington Valley Road, Warren, New Jersey. 


(b) The corporate respondent, from the period on or about August 
20, 1975, to the date of issuance of this Complaint and Notice of Hear- 
ing, under the direction, control, and management of Miklos Fleischer, 
hereinafter referred to as the individual respondent, was: 


(1) Engaged in the business of buying livestock in commerce 
for the purpose of slaughter; and 


(2) A packer within the meaning and subject to the provisions 
of the Act. 


(c) The individual respondent, Miklos Fleischer, whose address is 
30 Hazel Place, Irvington, New Jersey, from the period on or about 
August 20, 1975, to the date of issuance of this Complaint and Notice of 
Hearing, was president and sole stockholder of the corporate re 
spondent, controlling the buyng of livestock in commerce and issuing of 
checks; and also, individual respondent, at all times material herein, 
doing business as Fleischer’s Meats, whose business address was Wash- 
ington Valley Road, Warren, New Jersey, was: 


(1) Engaged in the business of buying livestock in commerce 
for the purpose of slaughter; and 


(2) A packer within the meaning and subject to the provisions 
of the Act. 


2. Corporate respondent, under the direction, management and con- 
trol of the individual respondent, in connection with its operation as a 
packer, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment thereof, 
issued checks or drafts which were returned unpaid by the bank upon 
which they were drawn because corporate respondent did not have 
sufficient funds on deposit in the account upon which such checks or 
drafts were drawn. 


Date of No. of Purchased at Amount of 
Purchase Head or From Check 
8/21/75 55 Powell Livestock $10,055.55 


Market, Smithfield, 
North Carolina 
10/2/75 63 ‘3 = $ 8,808.12 
12/15/75 19 Jaeger’s Livestock $ 1,502.93 
Auction Market, 
Sussex, New Jersey 
12/22/75 9 “8 $ 1,919.18 


3. Corporate respondent under the direction, management and con- 
trol of the individual respondent, in connection with its operations as a 
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packer, on or about the dates and in the transactions set forth in para- 
graph II above, purchased livestock in commerce and failed to pay, when 
due, for such livestock. 


4. Individual respondent, in connection with his operations as a 
packer, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce at Powell Livestock Market, Smith- 
field, North Carolina, and in purported payment therefor issued checks 
or drafts which were returned unpaid by the bank upon which they were 
drawn because individual respondent did not have sufficient funds on 
deposit in the account upon which such checks or drafts were drawn. 


Date of No. of Purchase Purchase Plus Date of Amount 

Purchase Head Price Trucking Check of Check 

3/20/75 60 $ 9,143.89 $ 9,393.89 3/24/75 $ 9,393.89 
3/27/75 73 $10,039.45 $10,289.45 3/31/75 $10,289.45 
4/3/75 45 $10,327.79 $10,577.79 4/7/75 $10,577.79 
5/7/75 49 $10,375.14 $10,625.14 5/8/75 $10,625.14 
6/3/75 41 $10,946.52 $11,196.52 6/4/75 $11,196.52 


5. Individual respondent, in connection with his operations as a 
packer, on or about the dates and in the transactions set forth in para- 
graph IV above, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4 and 5 herein, 
respondents have violated section 202(a) of the Act (7 U.S.C. 192(a)) and 
section 201.43(b) of the regulations(9 CFR 201.43(b)). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Individual respondent, Miklos Fleischer, as an individual or partner, 
officer, director, agent, or employee of a corporation or partnership, 
their agent, and employee, directly or through any corporate or other de 
vice, in connection with his operations as a packer, shall cease and desist 
from: (1) issuing checks or drafts for livestock purchased in commerce 
without maintaining sufficient funds on deposit in the bank account 
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upon which they are drawn to pay such checks or drafts when presented 
for payment; and (2) failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Corporate respondent, Warren Meat Packing Co., Inc., its officers, 
directors, agents, employees, successors and assigns directly or through 
any corporate or other device, in connection with its operations as a 
packer, shall cease and desist from: (1) issuing checks or drafts for live 
stock purchased in commerce without maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay such 
checks or drafts when presented for payment; and (2) failing to pay, 
when due, the full purchase price of livestock purchased in commerce. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re 
spondents. Copies hereof shall be served upon the parties. 


ORDER OF DISMISSAL — ON AUTHORIZATION OF COMPLAINANTS 
(No. 17,291) 


CHAPPARRAL CATTLE FEEDERS, INC. v. DONLEY COUNTY FEED LOT, INC. 
P&S Docket No. 5081; JOHN DAHL v. DONLEY COUNTY FEED LOT, 
INC. P&S Docket No. 5083. In order issued July 20, 1976, by Donald 
A. Campbell, Judicial Oficer. 


TERMINATION OF SUSPENSION—SUPPLEMENTAL ORDER 
(No. 17,292) 


In re LEONARD B. STEMAN. P&S Docket No. 4458. In order issued July 
20, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,293) 


In re RICHFIELD AUCTION COMPANY. P&S Docket No. 5238. In order 
issued August 17, 1976, by William J. Weber, Administrative Law 
Judge. 


COURT DECISION 


CENTRAL COAST MEATS, INC., a California corporation, HAROLD HABIB, 
SR. and HARRY S. HABIB v. UNITED STATES DDEPARTMENT OF 
AGRICULTURE. Decided August 10, 1976. 


UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


NO. 74-1302 


OPINION 


MERRILL, Circuit Judge 


The Secretary of Agriculture, having determined that joint ownership 
by petitioners Harold Habib, Sr., and Harry S. Habib of a cattle buying 
business and a meat-packing business constitutes an unfair practice 
under §§ 202(a) and 312(a) of the Packers and Stockyards Act,’ has 
ordered petitioners to divest themselves of one or the other of the two 
enterprises. Petitioners have taken this appeal from that order. 


The Habibs are the owners and managers of Central Cost Meats, Inc. 
(CCM), a California corporation, whose business operations bring it 
within the definition of a packer. 7 U.S.C. § 191. They also do business 
as livestock buyers and sellers under the name of Habib Cattle Company 
(HCC), and their operations there bring them within the definition of 


er 
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dealer. 7 U.S.C.§ 201(d). 


A Department of Agriculture regulation, 9 C.F.R. § 201.68, bars 
ownership of a packer by a dealer, or vice versa. Section 201.70 of the 
Regulations condemns restriction of limitation of competition between 
packers and dealers. 


The Department of Agriculture filed a complaint charging the Habibs 
with engaging in an unfair practice through their joint ownership of the 
two enterprises in question. A hearing was held and the administrative 
law judge concluded that joint ownership of the enterprises by the 
Habibs violated the regulations and thus constituted an unfair practice 
under the Act. On appeal the judicial officer, uncertain about the legal 
effect of the regulations, followed the Department’s long-established 
policy of treating them as advisory only and disclaimed reliance upon 
them. Instead, he explored the record for proof of unfairness under the 
Act (see note 1). 


Based on facts relating to the conduct of the Habibs’ operations and on 
expert testimony the judicial officer found that the necessary effect of 
the unified operations of CCM and HCC was to reduce the number of 
bidders at sales; and that this reduction in the number of bidders would 
adversely affect the prices paid to producers. The judicial officer further 
found that unified operations would enable packers to: (1) monopolize 
public markets by tying purchases of slaughter and feeder cattle; and (2) 
eventually control a large portion of the feeder market. The officer 
therefore concluded that “it is an ‘unfair’ practice, in violation of § 202 
and 312(a) of the Act (7 U.S.C. 192 AND 213(a)), for a packer to engage 
in business as a dealer, or vice versa.” The divestiture order followed. 


We do not believe that the judicial officer's broad conclusion is 
warranted under the Act. The true vice of a packer acting as a dealer as 
visualized by Congress is disclosed by § 202(c) and (d) of the Act, 7 
U.S.C.§ 192(c) and (d). These subsections provide: 


“Tt shall be unlawful with respect to livestock *** for any packer *** to: 


kkRKK 


ee 


(c) Sell or othe: wise icaiisfer to ux for any other packer or buy or otherwise 
receive from or for any other packer *** any article for the purpose or with the 
effect of apportioning the supply in commerce between any such packers if such 
apportionment has the tendency or effect of restraining commerce or of creating a 
monopoly in commerce; or 


(d) Sell or otherwise transfer to or for any other person, or buy or otherwise 
receive from or for any other person, any article for the purpose or with the effect of 
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manipulating or controlling prices in commerce, or of creating a monopoly in the ac- 
quisition of, buying, selling, or dealing in, any article in commerce, or of restraining 


ween 


commerce 


By this language Congress has clearly announced that it is not a per se 
violation of § 202(a) for a packer to act as a dealer; the clear implication 
of § 202(c) and (d) is that such conduct is to be allowed in certain cir- 
cumstances. Congress having spoken to this effect, it does not lie with 
the Department, through regulation or by order, to formulate under 
§ 202(a) a per se rule making such action unlawful in all cases. 


The Habibs contend that, by virtue of § 202(c) and (d), a packer may 
act as a dealer unless such conduct is shown to have the actual effect pro- 
scribed in those subsections. The Secretary in reply argues that, in light 
of the broad nature of the Act and the congressional mandate to the 
Secretary to prevent abuse, actual injury need not be shown and that 
§ 202(a) may be used to uproot unfair practices in their incipiency. Such 
a construction would seem to render (c) and (d) meaningless surplusage. 
However, we shall assume, without deciding, that the Secretary's 
standard applies here. But even under this standard the Secretary must 
show that the conduct in question is likely to produce the sort of injury 
the Act is designed to prevent, see Armour and Company v. United 
States, 402 F.2d 712, 717, 722-25 (7th Cir. 1968), and this the Secretary 
has not done. 


The record shows that CCM buys livestock on its own account to 
supply its packing house; HCC also buys and sells livestock on its own 
account for breeding and feeding purposes. Each entity is generally in- 
terested in different types of cattle; the packer is interested in slaughter 
cattle and the dealer in feeder and dairy cattle. The usual practice at the 
cattle sales attended by the Habibs was to deal first with the dairy and 
feeder cattle and later to deal with the slaughter cattle; occasionally, 
though, some dairy or feeder cattle would tardily make their appearance 
at the slaughter cattle sale. The presence of the Habibs at this later sale 
provided a buyer for this “straggler” market where none might 
otherwise have been present. 


Despite the fact that HCC and CCM were generally interested in dif- 
ferent sorts of cattle, there exist some cattle (“two-way”) that are of a 
medial character that could interest both packers and dealers. It is with 
respect to these cattle that the judicial officer concluded that the Habibs 
had violated the Act, in that their separate operations had failed to 
compete for the purchase of such cattle. In support of his conclusion the 
judicial officer relied on undisputed facts adduced at the hearing. Ten 
times during one three-month period HCC bought cattle and later sold 
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them to CCM at cost. On frequent occasioins CCM and HCC employed 
the services of the same individual té bid for both entities at livestock 
sales, and in a few instances cattle bought by HCC were paid for by 
drafts drawn on CCM. 


It must be acknowledged that CCM and HCC did not at all times con- 
duct their operations as completely independent and competitive 
entities; in our view, however, this in itself is not sufficient to constitute 
a violation of the Act under the circumstances presented here. 


The evil inherent in a failure to compete is that it actually eliminates a 
buyer from the marketplace who would otherwise be there. See Swift & 
Company v. United States, 393 F.2d 247 (7th Cir. 1968). It may be that 
the presence of the Habibs in their dual capacity at sales might dis 
courage the presence of those who would otherwise be inclined to bid on 
the two-way cattle. There is no evidence that this actually occurred, or 
even that it was a likely result of the Habibs’ dual operations.’ 


This hypothetical possibility with reference to a limited market in our 
view is not sufficient to warrant a conclusion that the Habibs’ arrange 
ment constitutes a violation of the Act. Against this possibility must be 
arrayed the actual fact that CCM and HCC each independently con- 
stituted a competitive force in the sales attended by the Habibs - one in 
competition with other packers, the other in competition with other 
dealers - and that the dual ownership, instead of removing a buyer from 
the market in this major market area has added one to it, and thus has 
provided a competitive advantage to the producers. It is the Secretary, 
in prohibiting the Habibs from continuing to conduct both operations, 
who would actually remove a buyer from this market area. 


If, in this confrontation of fact with possibility, the latter is to be held 
to prevail, that judgement must be based on facts bearing on the Habibs 
and a considered balancing of the benefits and evils that their method of 
doing business may be shown to have presented to the producers. Only 
after such a factually based evaluation by the Secretary can it be said 
that he has shown that the consequence of the dual operations of the 
Habibs, all aspects taken into consideration, is likely to be injury to the 
producer of the sort the Act is designed to prevent. Such an evaluation 
was not conducted here. 


Reversed. 


FOOTNOTES 
1§ 202(a),7 U.S.C.§ 192(a), provides: 


“It shall be unlawful with respect to livestock *** for any packer * ** to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
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device in commerce * **.” 
§ 312(a),7U.S.C.§ 213(a), declares: 


“It shall be unlawful for any *** dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connection with *** buying, or 
selling *** in commerce, of livestock.” 

? While there was expert testimony to the effect that others would naturally come in to 
take the Habibs’ place once the Habibs ceased one of their operations, this testimony was 
not in any way founded on the facts of this case. Such generalized conclusions cannot take 
the place of specific evidence relating to the probability of other bidders’ entry into the 
particular markets involved here. 


The experts’ testimony as to the other evils inherent in packers acting as dealers - e.g., 
tying, monopolization of markets - is insufficient for the same reasons. Otherwise, 
generalized expert testimony as to the mere specter of these evils would allow conduct of 
the sort involved here to be deemed a violation of the Act without regard to the actual 
likely effect of such conduct. 


GOODWIN, Circuit Judge, dissenting: 
I would affirm the Secretary's order. 


In order to facilitate market regulation, Congress has invested certain 
executive agencies with broad powers. For example, Congress intended 
that the Federal Trade Commission be accorded wide latitude in its 
assessment of unfair trade practices. FTC v. Brown Shoe Co., 384 U.S. 
316, (1966). The FTC can “define and proscribe an unfair practice, even 
though the practice does not infringe either the letter or the spirit of the 
antitrust laws.” FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 239 
(1972). 


Significantly, the prohibitions of sections 202(a) and 312(a) of the 
Packers and Stockyards Act, 7 U.S.C. §§ 192(a) & 213(a), were intended 
to be as rigorous, if not more rigorous, than those imposed under § 5 of 
the Federal Trade Commission Act, § 2 of the Clayton Act, and the 
various sections of the Sherman Antitrust Act. Wilson & Co. v. Benson, 
286 F.2d 895 (7th Cir. 1961). See also, 61 Cong. Rec. 1805. The Packers 
and Stockyards Act is remedial legislation. Stafford v. Wallace, 258 U.S. 
495, 521 (1922). It should be liberally construed in order to fully carry 
out its public purpose: protection of producers and consumers from 
economic harm at the hands of middlemen. Bruhn’s Freezer Meats v. 
United States Department of Agriculture, 438 F.2d 1332, 1336 (8th Cir. 
1971). 


In deciding what level of proof is required under the Act to 
characterize an activity as “unfair”, the courts have inquired whether 
the questioned conduct necessarily offends a central purpose of the Act. 
See Armour & Co. v. United States, 402 F.2d 712, 717 (7th Cir. 1968). 
The Seventh Circuit has suggested that the Secretary has broad powers 
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of prohibition with regard to trade practices that conflict with the basic 
policies of the various antitrust statutes, “even though the practices may 
not actually violate those statues ***. (Citation omitted).” Armour & Co. 
v. United States, 402 F.2d at 717. This is fully consistent with the 
powers recognized in the FTC. In the instant case, the department had 
ample evidence that packer-dealer coownership does potentially 
threaten a central purpose of the statute. 


I find no implied authorization in the section governing dealers, 7 
U.S.C. § 213, for a dealer to act as a packer; but there is a bar on “unfair 
practices” which mirrors subsection (a) of 7 U.S.C. § 192, the packer 
statute. Coownership here must be tested for compliance with both the 
dealer and packer statutes. 


Subsections (c) and (d) of 7 U.S.C. § 192 speak not to packer-dealer 
identity but to dealer-like activities by an entity plainly identifiable as a 
packer. I see no inconsistency between absolute prohibition of co- 
ownership under § 192(a)(or§ 213(a)) anda prohibition under § 192(c) 
or (d) conditioned on proof of anticompetitive purpose or effect 
Distinctions of this type are not unusual in a regulatory scheme as 
broadly endowed by Congress as this one is. 


If I were Secretary, I might not have considered the anticompetitive 
potential in this case to be as grave as the incumbent apparently has con- 
sidered it, but I am content to leave the decision in his hands. 


COURT DECISION 


CENTRAL NEBRASKA COMMISSION COMPANY, INC. v. W.B. PEARSON, SR., 
and NORTHWESTERN NATIONAL INSURANCE COMPANY. Decided 
August 29, 1975. 


UNITED STATES DISTRICT COURT 


DISTRICT OF NEBRASKA 


Civ. 73-L-189 
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MEMORANDUM OPINION 


SCHATZ, District Judge 


This is an action on a bond executed under the Packers and Stockyards 
Act, 7 U.S.C. § 181, et seg., which was tried to the Court without a jury. 
At all times material, plaintiff Central Nebraska Commission Company, 
Inc., was engaged in the business of buying and selling livestock on a 
commission basis and was a market agency as defined by 7 U.S.C. 
§ 201(c). Defendent W. B. Pearson, Sr., was engaged in the business of 
buying and selling livestock for his account and for the accounts of 
others and was a registered dealer under the Act. Pursuant to 7 U.S.C. 
§ 204 and the regulations thereunder, defendant Pearson was bonded 
by the defendant Northwestern National Insurance Company. 


On August 29, 1970, plaintiff sold at auction five bulls and seven cows 
to Mr. Pearson for an agreed price of $3,145.70. At that time Mr. Pear- 
son was employed by Holiday Markets, Inc., d/b/a Kearney Packing Com- 
pany, as a cattle buyer, and the livestock in question were purchased on 
behalf of Kearney Packing Company. The evidence is not clear whether 
at the time of the sale in question plaintiff knew Mr. Pearson was pur- 
chasing for Kearney Packing Company because Mr. Pearson had pre- 
viously purchased for accounts other than that of Kearney Packing 
Company. In any event, after the sale was completed Mr. Pearson 
notified the plaintiff that the livestock were for Kearney Packing 
Company and the plaintiff invoiced the cattle to Kearney Packing 
Company. In payment for the livestock, Kearney Packing Company sent 
plaintiff a check dated September 10, 1970, for the agreed amount, 
which check was deposited to plaintiff's account on September 14, 1970, 
and returned to plaintiff unpaid on September 19, 1970. Plaintiff has 
never been paid for the livestock sold and this action seeks to hold the 
defendants liable for the purchase price of said livestock. 


This Court has recently decided Arnold Livestock Sales Company, Inc. 
v. Pearson, 383 F.Supp. 1319 (D.Neb. 1974), which involved the same 
defendants and a fact situation substantially similar to the one presently 
before the Court in the instant case. See also Chandler Livestock 
Auction, Inc. v. Choquette, CIV. 74-L-79 (D.Neb. March 17, 1975). In 
Arnold Livestock the Court held that upon default of the principal, the 
Packers and Stockyards Act imposed strict liability on the dealer and his 
bonding company for the unpaid purchase price of the livestock, 
whether or not the dealer purchased for a disclosed principal. 
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Defendants attempt to distinguish the present case from Arnold 
Livestock by claiming that Mr. Ronald Woodward, president of the 
plaintiff, orally agreed that he would release defendant Pearson from 
any financial responsibility arising out of the transaction and that he 
would seek payment only from Kearney Packing Company. However, 
the uncontroverted evidence is that Mr. Woodward made no such 
promise to Pearson. Mr. Woodward simply agreed to first look for 
payment from Kearney Packing Company and there is no evidence that 
he released or intended to release Mr. Pearson from liability, not- 
withstanding Mr. Pearson’s understanding of the effect of the 
agreement. Thus, there is no factual dissimilarity on this issue between 
this case and Arnold Livestock. 


Defendants also claim that there was an undue delay between the time 
of the sale and the time the check was issued, and between the time the 
check was issued and the time when plaintiff negotiated the check. The 
Court finds that the delay between the date of the check and its 
negotiation was not unreasonable or undue. Furthermore, there is no 
evidence that the minimal delay between the date of the sale and the 
date of the check was caused by the plaintiff or in any way caused or con- 
tributed to plaintiffs loss. Therfore, the Court rejects the asserted 
defenses herein and finds that the conclusions of the law expressed in 
Arnold Livestock and Chandler Livestock govern the disposition of this 
case and that judgment should be entered for plaintiff. 


Plaintiff seeks the award of attorney’s fees under 7 U.S.C. § 210 (f) 
but the Court in Arnold Livestock declined to award such fees under 
that statute and will also decline to award such fees in this case. 
Plaintiff argues that attrney’s fees are recoverable under Neb.Rev.Stat. 
§ 33-359. In Chandler Livestock, supra, Chief Judge Urbom held that 
an action involving a bond executed under federal law was controlled by 
federal policy, which gave the Court discretion whether or not to award 
attorney's fees. This Court will follow Chandler Livestock that the 
attorney's fees are discretionary and, in its discretion, the Court will not 
award attorney's fees under the circumstances of this case. 


A separate order will be entered this day in accordance with these 
findings of fact and cnoclusions of law. 
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COURT DECISION 


ARNOLD LIVESTOCK SALES COMPANY, INC. v. W.B. PEARSON, SR. and 
NORTHWESTERN NATIONAL INSURANCE COMPANY. Decided October 
16, 1974. 


UNITED STATES DISTRICT COURT 


DISTRICT OF NEBRASKA 


Civ. 73-L-185 


MEMORANDUM OPINION 


SCHATZ, District Judge 


[1] This is an action brought on a bond which was executed under the 
Packers and Stockyards Act, 7 U.S.C. § 181 et seg. [Act]. Plaintiff 
Arnold Livestock Sales Company, Inc., which is a market agency, claims 
that it sold five head of cattle to defendent, Mr. W. B. Pearson, Sr., who 
is a livestock dealer, and that it has never been paid for those cattle. 
Pursuant to7 U.S.C.§ 204 and the regulations thereunder, Mr. Pearson 
was bonded by defendant Northwestern National Insurance Company 
[Northwestern] and plaintiff brought suit upon that bond to recover for 
the alleged default of Mr. Pearson. Since this is an action upon a bond 
executed under a federal law, this Court has jurisdiction under 28 U.S.C. 
§ 1352. Hartford Accident and Indemnity Co. v. Baldwin, 262 F.2d 202 
(8th Cir.1958). 


[2] The case was submitted to the Court without a jury on stipulated 
uncontroverted facts, an investigative report and a transcript of an 
agency hearing.’ Plaintiff Arnold Livestock Sales Company, Inc., 


‘ Plaintiff had filed a complaint on the same matter before the Secretary of Agriculture, a 


hearing was held and the hearing examiner found that Mr. Pearson had not engaged in the 
unfair practice of buying cattle without paying for them. This action before the Court is 
not an appeal from that administration agency's decision; it is a separate action based upon 
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[Arnold] was engaged in the business of buying and selling livestock and 
was a registered market agency under the Packers and Stockyards Act. 
The defendant W. B. Pearson, Sr., was engaged in the business of buying 
and selling livestock and was a registered dealer under the Act. Mr. 
Pearson was bonded by defendant Northwestern in accordance with the 
Act. Prior to the transaction in question, Mr. Pearson had been 
purchasing livestock as the exclusive representative for Kearney Pack- 
ing Company at several stockyards, including Plaintiffs yard. There isa 
dispute whether Mr. Pearson had paid for some cattle with his own 
check prior to the transaction in question. However, it is not necessary 
to resolve this issue because Arnold, Kearney Packing Company and Mr. 
Pearson agreed in May, 1970, that Arnold, as seller of the livestock 
would receive payment directly from Kearney Packing Company.” On 
September 7, 1970, Mr. Pearson bought five cattle from Arnold for a 
total of $904.27. The sales invoice was made out from Arnold Livestock 
to Kearney Packing Company. As payment for the animals, Arnold 
received a check from Holiday Markets, Inc., d/b/a Kearney Packing 
Company, which has never paid because the account on which it was 
drawn had insufficient funds. Arnold has never been paid for the cattle 
and now seeks to hold Pearson and the surety liable for the purchase 
price. 


[3] Since the liability of the surety on the bond depends upon the 
liability of the principal, the Court must examine Pearson’s liability. The 
parties have disputed whether Pearson bought the cattle as an agent or 
as a principal, but the evidence is convincing that he purchased as an 
agent for Kearney Packing Company and that Arnold was aware of the 
identity of this principal. In May, 1970, Arnold, Pearson and Kearney 
Packing Company all agreed that payment for Pearson’s purchases 
would come directly from Kearney Packing. Indeed, the cattle in 
question were invoiced directly to Kearney Packing and a check was 
made out to Arnold as payment by Holiday Markets, Inc., d/b/a Kearney 


i SCORE 


the bond. The Court finds that the Secretary did not have jurisdiction to hear the 
complaint involving a single unpaid purchase, Lewis v. Goldsborough, 234 F.Supp. 524, 
528 (E.D.Ark. 1964); McClure v. E. A. Blackshire Co., 231 F.Supp. 678 (D.Md. 1964). 
Therefore, the Secretary's findings of fact and conclusions are not binding upon this Court. 


2 Arnold claims that the agreement was merely a convenience for Mr. Pearson and that it 
was not intended to relieve him of any personal financial responsibility. Mr. Pearson claims 
that the agreement was intended to release him of any such liability. What effect this 
agreement had upon the personal liability of Mr. Pearson has not been argued by the 
parties and they have not introduced sufficient evidence to enable the Court to make a 
finding on that issue. The fact that there was such an agreement, however, is important in 
that it shows that Arnold knew that Pearson was purchasing livestock as an agent for 
Kearney Packing Company. 
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Packing Company. It is obvious that Arnold Livestock knew that Mr. 
Pearson was purchasing cattle as an agent for Kearney Packing 
Company. See David A. Baxter & Sons v. Sofio, 182 Neb. 599, 156 
N.W.2d 141, 142 (1968). Consequently, Arnold’s claim that Pearson was 
buying for his own account or for an undisclosed principal must be 
rejected. 


[4] Once it has been established that Mr. Pearson was acting as an 
agent for Kearney Packing Company, the next question is to determine 
whether he may be held liable for the purchase price. Defendants first 
argue that Pearson was not a “dealer” within the meaning of the Act. 
However, they have stipulated that Mr. Pearson was engaged in the 
business of a livestock dealer “buying and selling for his own account 
and others in commerce” and was properly registered as such. Therefore, 
the Court finds that Mr. Pearson was a “dealer.” 7 U.S.C. § 201(d). 


[5] Defendents next argue that the bond did not cover Pearson’s 
activities because he was not acting as a “dealer” in this transaction. In 
order to be a “dealer” within the coverage of the bond, one must first 
make a “purchase” and, it is argued, Mr. Pearson was not a purchaser 
because the consideration from the sale came directly from Kearney 
Packing Company. Therefore, defendants assert that Kearney Packing 
Company was the purchaser and not Mr. Pearson. This argument is not 
convincing. The Secretary has authority to issue regulations concerning 
the bonding of dealers. 7 U.S.C. § 204. Pursuant to these regulations, a 
dealer must maintain a bond to secure the performance of his obligations 
incurred as a dealer. 9 C.F.R. § 201.29 (1974). As required by 9 C.F.R. 
§ 201.31, the bond in question covered “all livestock purchased by 
[Pearson] for his account and for the account of others.” The effect of 
defendant's argument—only the person who pays for the livestock or 
who is named as a party to the contract can be a “purchaser’—is that an 
agent can never be a “purchaser” unless he is expressly named as a party 
to the contract. Such a construction would contradict the plain wording 
of the regulations and bond and would violate the policy behind such 
bonds. Since the regulations and bond cover purchases “for the account 
of others” it is obvious that they contemplate purchases by one acting as 
an agent. Their language seems to cover all instances where a dealer acts 
as an agent and the Court can find nothing to indicate that coverage 
depends upon where the consideration originated. Thus, Mr. Pearson 
acted as a “dealer” within the meaning of the regulations and bond. 


[6, 7] The defendants next argue that Pearson, as an agent 
representing a disclosed principal, may not be held liable as a party to 
the contract. Under general agency principles, an agent representing a 
disclosed principal may not be held liable unless he was expressly made a 
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party to the contract. See, e.g., State Securities Co. v. Svoboda, 172 Neb. 
526, 110 N.W.2d 109, 113 (1961); Restatement (Second) of Agency, 
§ 320 (1958). Although Mr. Pearson represented a disclosed principal 
and was not expressly made a party to the sale, the Court nevertheless 
finds that he should be held liable for the unpaid purchase price. United 
States Fidelity and Guaranty Co. v. Clover Creek Cattle Co., 92 Idaho 
889, 452 P.2d 993 (1969), is on point. In that case, the Supreme Court of 
Idaho found that the regulations requiring a bond imposed upon a dealer 
an implied obligation to guarantee payment for all livestock purchased 
by him. 452 P.2d at 1001—1002. The purpose of the bond was to hold 
the licensed dealer strictly liable for the purchase price of the livestock. 
Since the dealer assumed this obligation when he became a registered, 
bonded dealer, he could be held liable even though he merely acted as an 
agent. While this Court is not obliged to follow the Clover Creek case, it 
finds that such reasoning is logical and persuasive and thereby adopts it. 


[8-10] Another reason for a construction which would impose liability 
upon the dealer is that it will promote the purpose of the Act. The 
objective of the bonding requirements is “to assure payment for live- 
stock bought or sold at a stockyard.” H.R. No. 1048 (1957), U.S. Code 
Cong. and Admin. News, 85th Cong., 2d Sess., pp. 5212, 5213 (1958). 
The Act should be construed liberally in order to further its public pur- 
poses. Glover Livestock Comm. Co. v. Hardin, 454 F.2d 109 (8th Cir. 
1972), reversed on other grounds, 411 U.S. 182, 93 S.Ct. 1455, 36 
L.Ed.2d 142 (1973); Bruhn Freezer Meats v. U.S.D.A., 438 F.2d 1332 
(8th Cir. 1972). By holding that the dealer guarantees payment for the 
purchase price of the livestock bought for his account or for the account 
of others, the Court assures that livestock will be paid for. The stability 
of livestock sales will be enhanced if a seller need not worry about the 
solvency of the dealer’s principal when he may look to the dealer and his 
bond for the unpaid purchase price. Under these circumstances it should 
not matter whether the seller was a market agency or a producer. This 
construction is a fair interpretation of the statutory language and pro- 
motes the purpose of the act and will be adopted by this Court. Since the 
bond covered the purchase of livestock by Pearson for the account of 
others, Northwestern must pay the purchase price of the cattle. Plaintiff 
seeks attorneys fees under 7 U.S.C. § 210(f), but that section does not 
apply to actions on bonds under 7 U.S.C. § 204 and the Court finds no 
justification for granting such fees. 


A separate order entering judgment for plaintiff shall be entered this 
day in accordance with these findings of fact and conclusions of law. 
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(No. 17,294) 


DEARDORFF-J ACKSON COMPANY v. J.H.S. PRODUCE INC. and FRANK C. 
Crispo, INC. PACA Docket No. 2-4002. Decided August 4, 1976. 


Acceptance without complaint — Failure to pay — Reparation 


Where respondent J.H.S. Produce received and accepted the produce in issue without com- 
plaint and failed to pay therefor, this respondent is liable to complainant for the con- 
tract price in the amount of $1,134.80 for which reparation is awarded. 


Guaranty of payment — failure to prove — Dismissal 


In the absence of a guaranty of payment by respondent Frank C. Crispo, Inc., the com- 
plaint against this respondent is dismissed. 


William Bingham, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks to recover reparation of 
$1,134.80, in connection with the sale of one truckload of mixed vege- 
tables sold to J.H.S. Produce, Inc. in the course of interstate commerce. 


Copies of the formal complaint and the Department’s report of in- 
vestigation were served upon respondent Frank C. Crispo, Inc. on 
October 17, 1975. Copies of those same documents were served upon re- 
spondent J.H.S. Produce, Inc. by regular mail in conformance with 
Section 47.4 of the Rules of Practice (7 CFR 47.4) on October 23, 1975. 
A copy of the report of investigation was served upon complainant on 
October 17, 1975. 


Frank C. Crispo, Inc. filed an answer on December 3, 1975, denying 
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that it had guaranteed payment to complainant and denying that it was 
indebted to complainant for any amount as a result of the transaction in 
dispute. J.H.S. Produce, Inc. filed no answer to the formal complaint 
and was deemed to be in default on December 8, 1975. 


Since the amount in dispute does not exceed $3,000, the shortened 
method of procedure provided for in section 47.20 of the Rules of 
Practice is applicable. Under this procedure the verified pleadings of the 
parties, together with the Department’s report of investigation, are con- 
sidered as evidence. Although given an opportunity to submit additional 
evidence in the form of an opening and answering statement, neither 
party chose to do so. Only complainant, Deardorf-Jackson Co., filed a 
brief in this proceeding. 


FINDINGS OF FACT 


1. Complainant, Deardorff-Jackson Company, is a corporation whose 
address is P.O. Box 1188, Oxnard, California. 


2. Respondent, J.H.S. Produce, Inc. is a corporation whose address is 
2251 Main Street, Springfield, Oregon. At the time of the transaction 
involved herein, J.H.S. was not licensed under the Act, but was 
operating subject to license. 


3. Respondent Frank C. Crispo, Inc., is a corporation whose address is 
P.O. Box 1728, Salinas, California. At the time of the transaction in- 
volved herein, respondent Frank C. Crispo, Inc. was licensed under the 
Act. 


4. On April 23, 1975, in the course of interstate commerce, com- 
plainant sold to J.H.S. Produce, Inc. one truckload of mixed vegetables 
at an agreed contract price of $1,134.80, f.o.b. Nogales, Arizona. 


5. The contract was negotiated by a broker, Frank C. Crispo, Inc., of 
Salinas, California, who issued a confirmation of purchase under date of 
April 24, 1975. 


6. The commodity was shipped from complainant’s place of business 
in Oxnard, California, to respondent J.H.S. Produce, Inc., in Springfield, 
Oregon, on April 23, 1975, aboard a truck operated by Frazier Bros., Inc. 


7. The goods were accepted by respondent J.H.S. Inc. without com- 
plaint. 


8. A check for the total contract price was remitted to complainant by 
J.H.S. Produce, Inc. but was returned marked insufficient funds. 
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9. The formal complaint was filed on December 3, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that it sold to respondent J.H.S. Produce Inc., 
$1,134.80 worth of mixed vegetables and extended credit in this amount 
based on the broker’s (Frank C. Crispo, Inc.) guarantee that he would pay 
the invoice if J.H.S. Produce did not. Complainant contends that since 
J.H.S. Produce, Inc. accepted the goods and has not since paid for them, 
J.H.S. Produce, Inc., should be held liable for the contract price and 
Frank C. Crispo, Inc. should be made to comply with its guaranty. 


The record shows that respondent, J.H.S Produce, Inc. accepted the 
goods in dispute without complaint. Having done so, J.H.S. Produce, 
Inc. became liable for the contract price of $1,134.80. Their failure to 
pay complaint that amount is a violation of Section 2 of the act. 


The only issue remaining for resolution is, whether respondent, Frank 
C. Crispo, Inc. guaranteed payment in case J.H.S. Produce, Inc. de 
faulted in payment as affirmatively alleged in the complaint. In this 
connection, respondent, Frank C. Crispo, Inc. has denied guaranteeing 
payment or accepting in any way, liability for payment of the invoice 
price. 


To support the guaranty alleged to have been given by respondent 
Crispo, complainant offers statements of three of its employees to the 
effect that the guaranty was given during a phone conversation between 
complainant and respondent Crispo after complainant refused to fill 
J.H.S. Produce’s order because of their red and blue book ratings. As to 
two of the statements, there is no indication therein that these persons 
making the statements participated in the alleged conversation or heard 
the representative of Crispo make the alleged guaranty. The statement 
of the third person, however, does profess to have participated in a con- 
versation by telephone, in which Crispo made the alleged guarantee. 
However, we conclude that these three statements, taken together, fall 
far short of proving complainant’s allegations. Furthermore, it appears 
to us that experienced merchants, such as the parties herein, would have 
made some type of recordation of such an important term. Since the 
guaranty was alleged to have been given before the order was filled, the 
most likely place for such a term to appear would be the broker's 
confirmation of sale. That document is silent as to the alleged guaranty. 
Also, the record contains nothing that shows that complainant objected 
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to the terms of the confirmation agreement. 


Therefore, after taking all of the above into consideration, we conclude 
that complainant has failed to prove the existence of the guaranty of 
payment alleged to have been given by respondent Frank C. Crispo, Inc. 
Therefore, the complaint against this respondent should be dismissed. 


ORDER 


Within thirty (30) days from the date of this order, respondent J.H.S. 
Produce, Inc. shall pay to complainant as reparation, $1,134.80, with 
interest thereon at the rate of 8% per annum from June 1, 1975 until 
paid. 


The complaint with respect to respondent Frank C. Crispo is dis 
missed. 


(No. 17,295) 


F. H. HOGUE, INC. v. GEM STATE SALES, INC. and/or GESELL DISTRIBUTING 
Co., Inc. PACA Docket No. 2-3856. Decided August 4, 1976. 


Contract terms — delivered sale, specified grade and size — Acceptance — by 
diversion — Consignment agreement — obtained through false and misleading 
information — Reparation 


Where respondent Gesell Distributing Co. accepted the cherries in issue and, as agent for 
partially undisclosed principals, obtained complainant agreement to modification of 
the contract to a consignment basis through false and misleading information, re 
spondent Gesell Distributing Co. is liable to complainant for the original contract price 
of the cherries, $10,546.76, less the amount of $7,808.20 already paid thereon, for a 
total of $2,738.56 for which reparation is awarded. 


The complaint against respondent Gem State Sales is dismissed. 


William Bingham, Presiding Officer. 
Louie Gorrono, Emmett, ID, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), complainant 
seeks to recover $2,738.56 from respondents jointly and severally. In its 
formal complaint complainant alleges that the amount sought as 
reparation is the balance due from the sale of 1,458 twenty pound car- 
tons of sweet cherries sold to respondent Gesell Distributing Co., Inc., by 
written contract on July 6, 1974. A copy of the Department's report of 
investigation was served upon complainant on June 2, 1975. Copies of 
the formal complaint and report of investigation were served upon re 
spondent Gesell Distributing Co. on June 3, 1975, and upon respondent 
Gem State Sales, Inc., on June 11, 1975. 


Respondent Gesell Distributing Co., Inc. filed an unverified answer on 
July 3, 1975 and respondent Gem State Sales, Inc., after being granted 
additional time, filed an answer on August 4, 1975. Both respondents 
denied being indebted to complainant. 


Since the amount sought as reparation in the formal complaint does 
not exceed $3,000, the shortened method of procedure set forth in the 
Rules of Practice, 7 CFR 47.20, is applicable. In compliance with this 
procedure complainant submitted an opening statement and a statement 
in reply. Respondent Gesell Distributing Co., Inc. filed an answering 
statement, respondent Gem State Sales, Inc. did not. None of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, F.H. Hogue, Inc., is a corporation whose address is 
Box 28, Emmett, Idaho. 


2. Respondent, Gem State Sales, Inc., is a corporation whose address 
is P.O. Box 395, Emmett, Idaho. At the time of the transactions involved 
herein this respondent was licensed under the Act. 


3. Respondent, Gesell Distributing Co., Inc., is a corporation whose 
address is 1809 Industrial Street, Los Angeles, California. At the time of 
the transactions involved herein this respondent was licensed under the 
Act. 


4. On or about July 6, 1974, in the course of interstate commerce, 
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complainant entered into a contract for the sale of 1,458 loose twenty 
pound cartons of fresh U.S. No. 1 sweet cherries, 56/64 inches minimum 
diameter. The agreed price was $7.80 per carton, delivered Los Angeles, 
to chain stores in that area for a total contract price of $11,392.40. From 
this $481.14 was deducted for freight charges paid by Gem State Sales 
along with $364.50 as commissions for both respondents and a $20 Ryan 
Recorder fee leaving $10,546.76 as the amount due under complainant's 
invoice. 


5. The contract was negotiated by Gem State Sales, a broker of 
Emmett, Idaho, who represented complainant, and Gesell Distributing 
Co., a broker of Los Angeles, who represented the undisclosed chain 
stores. 


6. A Federal-State inspection of the subject cherries was had at ship- 
ping point on July 6, 1974, the results of which are as follows: 


Product: Sweet Cherries 

Brand or Stamping: Golden Falcon U.S. No. 1 Bing. 
Manifested: 1458 

Type and Size of Container: 20 pounds. 

Size: Range: Gem 54/64 to 1-1/8 inches 

Decay: None 


Grade: U.S. No. 1, 54/64 inches minimum. Mostly well, some fairly well colored 
and bright. Firm, Stems generally attached, fresh and green. Grade defects average: 
within tolerances. 


7. On July 6, 1974 the cherries were shipped aboard a truck operated 
by J.C. Bangerten & Sons (tractor: Utah 30392; trailer: Utah 69194 No. 
Unit 10-B) with the accompanying bill of lading instructing the driver to 
contact Gesell upon arrival at destination for delivery instructions. 


8. Upon arrival late the evening of July 7 or early the morning of July 
8 the driver was told to deliver the cherries to respondent Gesell’s place 
of business. The cherries were left at Gesell’s warehouse at which time 
Gem State Sales was informed by Gesell that the cherries had been 
rejected by the chain stores and that they would have to be disposed of 
on a consignment basis. Gem State agreed to handling on a consignment 
basis but also requested a Federal inspection. 


9. The requested Federal inspection was had on July 3, 1974 at 
Gesell’s place of business. The results of that inspection are as follows: 


Condition of Equipment: Doors closed. Temperature control unit operating. 
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Product Inspected: Sweet Cherries in cartons printed, “Packed by F.H. Hogue, Inc., 
Emmett, Idaho. Golden Falcon Brand 20 pounds net weight. Produce of U.S.A.” 
Stamped, “54/64 inch minimum diameter U.S. Grade No. 1,” “Federal-State Idaho. 
Inspection Lot 401-67. “Applicant states 1,458 cartons.” 


Condition of Load: Through load above lot stacked on Pallets, two wide, three rows, 
11 layers lengthwise, in front portion of trailer. 


Condition of Pack: Well filled, six way film lined. 

Temperature of Product: 44 to 48° F. taken at various locations. 
Size: Generally 54/64 to 1-1/8 inches in diameter, no undersize. 
Quality: Mature, clean, well formed. Grade defects within tolerance. 


Condition: Mostly firm ripe, many ripe. Mostly deep red, many dark red color. 
Stems mostly turning brown, many brown. Average 3% damage by tan to brown 
discoloration. From 2 to 9%, average 5% damaged by pitting. Average less than 1 
of 1% decay. 


Grade: U.S. No. 1. 


Remarks: Inspection and certificate restricted to product in four upper layers of 
above lot only. Load also contains 289 lugs of cherries stacked in rear portion of 
trailer. For that inspection see certificate C96626. 


10. Gem State sent complainant a check in the amount of $7,808.20 
against complainant’s $10,546.76 invoice. This amount represented the 
net proceeds of Gesell’s resale of the cherries as reflected by its account- 
ing rendered August 16, 1974, minus subsequent deductions by Gem 
State Sales. 


12. The formal complaint was filed on April 7, 1975, which was 
within nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that the cherries in question were sold to 
several undisclosed chain stores in the Los Angeles area. This sale was 
negotiated by Gem State Sales, a broker who represented complainant, 
and Gesell Distributing Co., who represented the undisclosed chain 
stores in this matter. The contract was on a delivered basis with U.S. No. 
1, 54/64 inches minimum diameter being the specified grade and size. 
Complainant further contends that the driver of the truck was to con- 
tact respondent Gesell upon arrival to receive delivery instructions as to 
which chain stores were to receive this merchandise, but that upon 
arrival at destination, instead of being delivered to chain stores as 
originally indicated, the driver was instructed to deliver the merchan- 


F.H. HOGUE v. GEM STATE SALES 1257 
Cite as 35 A.D. 1253 


dise to respondent Gesell’s place of busines where they were unloaded 
and subsequently stored. Although in°a subsequent federal inspection 
the cherries graded U.S. No. 1 and otherwise conformed to contract 
terms, Gesell informed Gem State Sales on the day of arrival that the 
cherries had been rejected by the chain store customers and that the 
goods would have to be handled on a consignment basis. Gem State, 
without first consulting complainant, agreed to a consignment basis con- 
tract and remitted money to complainant on that basis. Complainant 
further contends that since Gesell was acting for partially disclosed 
principals, Gesell is now considered the buyer and is liable for the con- 
tract price since the goods met contract specifications when they were 
rejected and that Gem State Sales who represented complainant in this 
transaction is also liable because it exceeded its authority by entering 
into a consignment agreement without first consulting complainant and 
obtaining complainant’s permission to do so. Because of Gem State’s and 
Gesell’s actions, complainant alleges that both respondents are liable 
jointly and severally for any losses complainant has incurred which are a 
result of this transaction. 


Respondent Gem State Sales denies the allegation that it acted outside 
the scope of its authority and asserts that “complainant consented to 
consignment of the produce.” 


Respondent Gesell Distributing Co. asserts that it was “contacted by 
Gem State Sales, Inc., in regards to the sale of Idaho cherries in the Los 
Angeles market, at $7.95 delivered.” Gesell alleges it told Gem State it 
would have no problems selling the cherries for Gem State if the cherries 
were of outstanding condition and quality. Gesell alleges that because 
the cherries arrived in Los Angeles with stems mostly turning brown 
(which is alleged to be a condition that prevents the cherries from being 
acceptable chain store quality in the Los Angeles market) they informed 
Gem State that the shipment would probably be rejected. 


Gesell further asserts that it did not lead Gem State to believe that the 
load did not or would not grade U.S. No. 1. According to Gesell it was 
not a question of grade which prompted the statement concerning 
possible rejection, but rather a question of acceptable quality within the 
Los Angeles market. 


At the outset we find from all the evidence of record that there was a 
sale of these cherries to undisclosed buyers in the Los Angeles market 
for whom Gesell Distributing Co. acted as broker. Consequently, since 
its position as broker was known but the identity of the buyers was not, 
a partially disclosed principal situation had come into existence. In such 
a situation the law of agency considers the agent (broker) a party to the 
contract and liable to the third party for damages arising due to a breach 
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thereof. Therefore, respondent Gesell is a correct party in this action 
and will be treated as though the contract was entered into for its own 


benefit. 


Therefore, we conclude that the original sales contract was changed to 
a consignment but the modification was obtained with false and mis- 
leading statements concerning the condition of the load upon arrival at 
destination. 


Evidence in the file shows that complainant did agree to a 
modification of the original contract but that the modification was ob- 
tained through false information to the effect that the cherries did not 
meet contract specifications when in fact a subsequent federal 
inspection showed that they did. The evidence also shows that Gesell 
was aware of the contents of the inspection report at the time he con- 
tacted Gem State seeking a modification of the contract. 


Because the consignment agreement was obtained through false and 
misleading information, we find that grounds exist for allowing com- 
plainant the right to rescind that agreement. 


Accordingly, the rights and liabilities of the parties will be determined 
by the terms of the sales contract of July 6, 1974. 


Because Gesell diverted the shipment by having it delivered to its 
warehouse instead of to the ultimate buyers as originally indicated, we 
find that it accepted the goods and is liable for the full contract price, 
since no breach on complainant’s part has been shown. 


The contract price was $10,546.76. Gesell has paid complainant 
$7,808.20. 


Accordingly, we award complainant the difference between these two 
amounts, or $2,738.56, as reparation against respondent Gesell Dis 
tributing Co. Gesell’s failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


As to the allegation that respondent Gem State Sales, Inc. exceeded its 
authority, we find that evidence in the file does not support this 
position. It is clearly shown that complainant was in fact informed of all 
facts within Gem State’s knowledge and gave its consent to the consign- 
ment agreement. Therefore, since there has been no showing of wrong- 
doing on the part of Gem State Sales, Inc., the complaint against it 
should be dismissed. 


ORDER 
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Within 30 days from the date of this order, respondent Gesell 
Distributing Co., Inc. shall pay to complainant, as reparation, $2,738.36, 
with interest thereon at the rate of 8 percent per annum from August 1, 
1974, until paid. 


The complaint against Gem State Sales, Inc., is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,296) 


THE GARIN COMPANY v. NICHOLAS J. ZERILLO, INC. PACA Docket No. 2- 
4049. Decided August 4, 1976. 


F. O. B. transaction — Suitable shipping condition — breach of warranty of — 
Damages — measure of — Reparation for amount due 


Where complainant breached the contract, resulting in damages to respondent in the 
amount of $1,286.00, the amount now due and owing complainant is $436.40 for 
which reparation is awarded. 


James V. Wright, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,722.40 in connection with a 
transaction in interstate commerce involving a carload of lettuce. 


A copy of the report of investigation prepared by the Department was 
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served upon each of the parties herein. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, denying lia- 
bility to complainant and requesting damages in the sum of $1,552.00 
against complainant by way of set-off. Complainant filed a reply to the 
set-off, denying liability to respondent in connection therewith. 


Since the amount claimed as damages, either in the complaint or set- 
off, does not exceed $3000, the shortened procedure set forth in the 
Rules of Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure 
complainant filed an opening statement and respondent filed an answer- 
ing statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Box 1731, Salinas, California. 


2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose 
address is 7201 West Fort Street, Detroit, Michigan. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On or about April 22, 1975, in the course of interstate commerce, 
complainant sold to respondent one carload of lettuce, consisting of 
1,064 2-dozen size cartons of “O’Gee” brand, at an agreed contract 
price—including cooling, Ryan Recorder, and brokerage charges—of 
$4,754.80, f.o.b. loading point in the State of California. 


4. The contract between the parties was negotiated by a broker, Tracy 
Willis Co., Salinas, California, who issued a memorandum of sale on the 
transaction on April 23, 1975. 


5. On April 22, 1975, and pursuant to the contract set forth in Find- 
ing of Fact No. 3, complainant shipped 1,064 cartons of “O’Gee” brand 
lettuce from Bakersfield, California, to respondent at Detroit, Michigan, 
in car SFRC 51210. 


Car SFRC 51210 arrived in Detroit, Michigan, on or about April 28, 
1975. An inspection was made of the lettuce in this car at 1:00 p.m. on 
April 28 in Detroit by the Kennedy Inspection Service, with the follow- 
ing results, in relevant part: 


Temperature of Product: Doorway. Top 38, bottom 39 degrees F. 


Condition: ... Average 2% damage by Russet Spotting. Average 7% decay, mostly 
early stages of Bacterial Soft Rot. 
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7. At 6:00 a.m. the following day, April 29, 1975, a Federal inspec- 
tion, restricted to the upper three layers of the load and to condition 
only, was made at Detroit of the lettuce in car SFRC 51210. The results 
of that inspection, in relevant parts, are as follows: 


Temperature of Product: At doorway: Top 40 degrees F. Bottom 40 degrees F. 


Condition: ... Head Leaves: Damage by Tipburn averages 2%. Decay in most 
cartons 1 or 2 heads, many none, average 4% Bacterial Soft Rot or Gray Mold Rot in 
various stages, mostly advanced, many early. 


Wrapper leaves: No decay. 


8. At 10:15 a.m. on April 29 a second Federal inspection was made at 
Detroit of the lettuce involved herein. The results of that inspection, in 
relevant part, are as follows: 


Temperature of Product: At doorway: Top 40° Bottom 40 


Condition: ... Head Leaves: Damage by Tipburn averages 3%. Damage by discolor- 
ation following bruising averages 4%. Decay in most cartons from 1 to 3 heads, 
some none, average 6% Bacterial Soft Rot or Gray Mold Rot in various stages, 
mostly advanced, many early. 

Wrapper leaves: No decay. 

Remarks: Inspection and certificate restricted to product and lading in all layers of 
all stacks in doorway area which was made accessible by applicant and 2 stacks each 
side and upper 3 layers of remainder of load and to condition only at applicant’s 
request. 


9. Subsequent to the inspections referred to (supra), the broker issued 
an undated “Revised Confirmation of Broker's Memorandum of Pur- 
chase and Sale” in connection with the lettuce involved herein. The 
revised confirmation noted, among other things, that the lettuce was 
Federally inspected on April 29, 1975, after partial unloading; that the 
temperature, both top and bottom, was found to be 40°F.; that condition 
defects consisting of 3% Tipburn, 4% Bruising, and 6% Decay were 
found; that a complaint had been made, based on the question of good 
delivery of the produce; and that a mutual agreement had been reached 
to “give help” on the carload of lettuce at 8 a.m. (11 a.m. Detroit time) on 
April 29, 1975. The degree of “help”, however, was not set forth in the 
revised confirmation. 


10. Respondent resold the lettuce at prices ranging from $6.00 per 
carton to $4.25 per carton, for total proceeds of $5,098.00. Freight 
charges on the load were shown as being $2,026.61 on the accounting 
rendered by respondent. 
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11. Respondent has paid complainant $3,032.40 as an undisputed 
amount due in connection with this transaction. 


12. The formal complaint was filed on November 24, 1975, which was 
within nine months after the alleged cause of action here accrued. 


CONCLUSIONS 


Respondent’s acceptance of the lettuce involved herein is not disputed. 
Accordingly, respondent owes complainant the agreed contract price for 
the shipment, less any provable damages sustained by respondent as the 
result of any breach of warranty by respondent, and less any payment 
already made by respondent in connection with this transaction. 


Respondent contends that the lettuce involved herein did not conform 
to the good delivery standards for lettuce set forth in the Department’s 
regulations, 7 CFR 46.44(2), in breach of the suitable shipping condition 
warranty contained in the Department’s regulations, 7 CFR 46.43(i) and 
(j). As proof of its contention, respondent points to the Federal inspec- 
tion made of this load at Detroit at 10:15 a.m. on April 29, 1975, which 
reflected an average of 6% decay in the load. Respondent contends that 
this is proof that good delivery was not accomplished by complainant, 
since the good delivery standards for lettuce which is sold without war- 
ranty as to grade, such as the load here, would permit no more than 5% 
decay in such load. 


Complainant contends, however, that the inspection upon which re 
spondent relies does not accurately reflect the condition of this lettuce 
on arrival at contract destination. According to complainant, the results 
of the Federal inspection made of the load at Detroit at 6:00 a.m. on 
April 29, showing 4% decay, should be averaged with the results of the 
Federal inspection made of the load at Detroit at 10:15 a.m. on April 29, 
showing 6% decay. According to complainant, this would result in a 
total of 5% decay, which would be within the permissible tolerances for 
decay in lettuce and would thus show that good delivery had been accom- 
plished by complainant. 


It is clear that each of the two inspections covered the upper three 
layers of this load (see Findings of Fact Nos. 7 and 8). In addition, how- 
ever, the inspection made at 10:15 a.m. also covered “all layers of the 
stacks in doorway area... and two stacks [on] each side. . .” This later 
inspection, therefore, was more comprehensive in scope, and in our 
opinion is a more reliable indication of the condition of the load as a 
whole than was the earlier inspection made on the same date. Since this 
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later inspection showed an average of 6% decay, and since this is in 
excess of the decay allowed by the good delivery standards, we conclude 
that good delivery was not made by complainant, in breach of the war- 
ranty of suitable shipping condition, and in violation of section 2 of the 
Act. 


The measure of damages for breach of warranty in regard to accepted 
goods is the difference at the time and place of acceptance between the 
value of the goods accepted and the value they would have had if they 
had been as warranted. J. Kallish & Sons v. Jarosz Produce, Inc., 26 A.D. 
1285 (1967); Uniform Commercial Code, § 2-714. As to the value of 
goods accepted, this may be evidenced by the proceeds obtained by the 
receiver on a prompt and proper resale of the goods. Kirby & Little Pack- 
ing Co. v. United Fruit & Produce Co., 16 A.D. 1006 (1957). As evidence 
of the value at Detroit of lettuce meeting contract requirements, official 
notice may be taken of applicable quotations from the Federal Market 
News Service Reports of California lettuce, 2-dozen size, for that city. S. 
N. Bear and Company v. Schoenburg, 9 A.D. 893 (1950); Uniform Com- 
mercial Code, § 2-724. 


It appears that respondent, under the circumstances here, disposed of 
the lettuce in a reasonably prompt and proper manner, realizing gross 
proceeds of $5098. Accordingly, we accept this figure, $5098, as repre- 
senting the value of the lettuce in car SFRC 51210 accepted by respond- 
ent. As to the value of lettuce meeting contract requirements, the 
Federal Market News Service Report for Detroit for April 29, 1975, 
quotes California lettuce, 2-dozen size, of generally good quality and 
condition and in less than carlot quantities at $6.00 to $6.50 per carton. 
Since we are here involved with a carload of lettuce, we take the lower of 
the quotations mentioned, or $6.00, and conclude that it is reflective of 
the value of lettuce meeting contract requirements as to this shipment, 
or a total of $6384 for the load. The difference between this figure, 
$6384 and the value of the lettuce in car SFRC 51210 accepted by re- 
spondent, $5098, is $1286, which figure represents respondent’s 
damages flowing from complainant’s breach and to which it is entitled to 
apply as a set-off against complainant’s claim for the contract price. Sub- 
tracting respondent’s damages (or set-off) of $1286 and the sum of 
$3,032.40 already paid by respondent to complainant as an undisputed 
amount from the contract price of $4,754.80 owed by respondent, leaves 
$436.40 due and owing complainant from respondent, which sum should 
be awarded as reparation, with interest. 


Respondent, as a part of its defense herein, has contended that com- 
plainant agreed to a reduction in the contract price of the lettuce, after 
being informed of the condition of the shipment on arrival in Detroit. 
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Complainant denies that such an agreemeut was made. 


As the moving party, respondent has the burden of proving its alle 
gations concerning the price adjustment. In this connection, we note 
that the broker did issue a revised memorandum (see Finding of Fact No. 
9) in which reference is made to “help” being given to respondent on this 
load. Complainant denies, however, that the broker was authorized to 
modify the contract in this fashion. Additionally, and as complainant 
points out, the degree or kind of “help” is not set forth in the revised 
memorandum. In our view, and after careful consideration of the record, 
we conclude that respondent has failed in its burden of proof with 
respect to the claimed modification of the original contract, and that 
such claim does not therefore have any probative force in the resolution 

-of the issues involved herein. 


CONCLUSIONS 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $436.40, with interest thereon at the rate of 
8% per annum from June 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,297) 


ACE PRODUCE COMPANY v. L&M VEGETABLE DISTRIBUTORS. PACA Dock- 
et No. 2-3695. Decided August 5, 1976. 


Contract terms — f.o.b. transactions — Price adjustment — failure to prove — 
Reparation 


Where respondent failed to sustain its burden of proof of its claims that the contract terms 
were consignment sales, rather than f.o.b. transactions, and of a price adjustment as 
to Invoice 0323, respondent is liable to complainant for the amount of $4,952.60, for 
which reparation is awarded. 


Andrew Y. Stanton, Presiding Officer. 
James Sato, Nogales, AZ, for complainant. 
E. Leigh Larson, Nogales, AZ, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
from respondent in the amount of $4,952.60 in connection with several 
shipments of produce in interstate and foreign commerce. 


A copy of the Department’s Report of Investigation was served upon 
each of the parties. A copy of the formal complaint was served upon re- 
spondent, which filed an answer thereto denying liability. In its answer, 
respondent requested an oral hearing. 


Oral hearing was held in Tucson, Arizona, on January 15, 1976, at 
which both sides were represented by counsel. Two witnesses testified at 
the hearing; one on behalf of each party. The deposition testimony of 
one witness for complainant was received into evidence. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Ace Produce Company, is a corporation whose ad- 
dress is P.O. Drawer “K”, Nogales, Arizona. 


2. Respondent, Morris Loden, is an individual doing business as L&M 
Vegetable Distributors, whose address is P.O. Box 716, Nogales, 
Arizona. 


3. At the time of the transaction involved herein, respondent was li- 
censed, or subject to license under the Act. 


4. Between January 22, 1974, and March 23, 1974, in the course of 
interstate or foreign commerce, complainant, pursuant to oral contracts, 
made the following shipments to respondent, f.o.b. Nogales: 


Date Price Invoice No. 
January 18, 1974 $ 1,995.00 0095 
February 17, 1974 1,147.00 0213 


March 1, 1974 136.50 0259 
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Date Price Invoice No. 
March 5, 1974 290.00 0277 
March 14, 1974 1,470.00 0353 
March 14, 1974 1,331.00 0325 
March 23, 1974 240.00 0377 
March 23, 1974 332.00 0399 

Total: $ 6,941.50 


Respondent accepted these shipments in compliance with the terms of 
the contracts, but has not tendered payment in accordance therewith. 


5. At the time of the transactions in question, complainant owed re- 
spondent $1,988.90, thereby reducing the sum allegedly due and owing 
from respondent from $6,941.50 to $4,952.60. 


6. Respondent sent complainant a check for $3,101.40 intended as 
payment in full. However, this check was never cashed by complainant. 


7. An informal complaint was filed on July 6, 1974, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent raises several defenses of a procedural nature which must 
be dealt with before consideration is given to the merits of this case. 


Respondent claims that its motion for a continuance of the oral hear- 
ing due to the absence of Morris Loden, an essential witness, was im- 
properly denied. In its brief, respondent asserts that section 47.15(c) of 
the Rules of Practice (7 CFR 47.15(c)) requires that the hearing be set 
“giving careful consideration to the convenience of the parties”. This mo- 
tion was first raised in a telegram to the Presiding Officer, dated Jan- 
uary 7, 1976. Shortly thereafter, respondent’s attorney informed the 
Presiding Officer, via telephone, that Morris Loden would be unable to 
attend because of his reluctance to leave the presence of his wife, who 
was suffering from a chronic heart condition. The motion was denied 
after counsel admitted that he was unable to recommend a definite date 
to which the hearing could be reset, since the length of time required for 
the resolution of Mrs. Loden’s condition could not be predicted. The mo- 
tion was again denied when it was raised at the hearing (see Transcript 
at 6). It is hereby concluded that denial of the motion was proper. The 
hearing date must be arrived at with consideration given to the conven- 
ience of both parties, and an indefinite postponement would be unfair to 
complainant. 


Although respondent's place of business is located in Nogales, Arizona, 
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the hearing was held in Tucson, Arizona, 60 miles away, because of the 
superior facilities existing in Tucson for holding administrative hear- 
ings. Respondent claims that the hearing should have taken place in No- 
gales, pursuant to section 6 (c) of the Act (7 U.S.C. 499f (©) which states 
that an oral hearing shall be held “in any place in which the said person 
[respondent] is engaged in business”. However, it is stated in EARL T. 
CRAWFORD, THE CONSTRUCTION OF STATUTES § 254 (1940) 
that “statutes which relate to remedies and procedure, perhaps because 
they are remedial in character, should receive a liberal construction in 
order to promote justice . . . a construction which will not sacrifice the 
rights of the litigants to technical mistakes, ommissions, or inaccura- 
cies”. Respondent cannot claim that its rights were sacrificed since the 
hearing was attended by his attorney and his principal employee. In 
addition, there is no evidence that the condition of respondent's wife 
would not have kept him from the hearing had it been held in Nogales. 
Thus, a liberal construction of section 6 (c) is proper in this instance and, 
in accordance therewith, it is concluded that the selection of Tucson as 
the site of the hearing was not in violation of the Act. 


At the hearing, respondent moved to file a supplemental answer in 
which it was claimed that complainant could not maintain the action 
since its certificate of incorporation had recently been revoked, although 
subsequent to the occurrence of the transactions in dispute. The motion 
was denied on the grounds that complainant had not been given suffi- 
cient time to prepare a response. Had the motion been granted, respond- 
ent’s claim would nonetheless have been without merit, since complain- 
ant’s legal existence at the time of the hearing is not one of the basic 
jurisdictional requirements of the Act. Jebavy-Sorenson Orchard Com- 
pany v. Lynn Foods Corporation, 32 A.D. 529 (1973). 


With respect to the merits of the case, complainant claims that all 
eight of the transactions in question (see Finding 4) were predicated on 
contracts for sale containing the terms “f.o.b. Nogales”. Respondent 
admits liability to complainant for $136.50 on Invoice No. 0259, $290 
on Invoice No. 0277, and $1,331 on Invoice No. 0325, for a total of 
$1,757.50. Respondent also admits liability on Invoice No. 0323, but 
claims the amount owing to be $1,320 rather than $1,470, as the result 
of a subsequent adjustment, made over the telephone, of $.50 per crate. 
As to the four remaining shipments, bearing Invoice Nos. 0095, 0213, 
0377 and 0399, respondent denies that sales were contracted for, claim- 
ing instead that the contracts were for consignments. 


Consignment contracts and f.o.b. contracts differ in that, in a consign- 
ment, possession passes to the factor but title remains in the consignor. 
A. Spilman v. E. Hearn d/b/a E. Hearn Company, PACA Docket No. 720 
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(1933). In an f.o.b. sale, however, title passes to the purchaser at the 
point of shipment. Gilbert Orchards, Inc. v. Ranalli Enterprises t/a Mid 
Valley Fruit Growers, 30 A.D. 952 (1971). On the basis of the available 
documentary evidence, it appears that all eight sales were made f.o.b. 
Nogales. The words “f.o.b. Nogales” are printed on each manifest (see 
complainant’s Exhibit Nos. 1a-8a). Although the invoices, which are pre- 
pared from the manifests, contain the term “Nogales, Arizona” (see com- 
plainant’s Exhibit Nos. 1-8), such is equivalent to an f.o.b. contract, ac- 
cording to section 2-503 of the Uniform Commercial Code. As that sec- 
tion is explained in JAMES J. WHITE AND ROBERT S. SUMMERS, 
HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL 
CODE § 5-2 (1972), “a contract which contains neither an f.o.b. term 
nor any other term explicitly allocating loss is a ‘shipment’ [f.0.b.] con- 
tract”. 


Respondent has not offered any evidence to corroborate his contention 
that the shipments identified by Invoice Nos. 0095, 0213, 0377 and 
0399 were consignment contracts, other than statements by an em- 
ployee, one Louis Loden. The burden of proving a contract of consign- 
ment in abrogation of the original contract of sale between the parties, 
rests upon respondent. Hastings Potato Growers Association v. Jimmie 
Shmon, Produce Broker, 17 A.D. 230 (1958). It is clear that respondent 
has not met its burden of proof in this instance. 


The same is concluded regarding respondent’s claim that the price on 
the shipment represented by Invoice No. 0323 was adjusted downward 
$.50 per crate. Since respondent is contending that a new agreement was 
made, the burden is upon respondent to prove that agreement by a pre- 
ponderance of the evidence. D. M. Steele & Son v. National Produce Dis- 
tributors, Inc., 17 A.D. 913 (1958). As the sole evidence put forth by re- 
spondent in proof of its claim consists of unsupported allegations, which 
have been denied by complainant, it is evident that respondent has 
failed to sustain its burden of proof. 


Therefore, respondent is liable to complainant in the amount of 
$4,952.60. Respondent’s failure to pay complainant this sum promptly 
is a violation of section 2 of the Act, for which reparation should be 
awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,952.60, with interest thereon at the rate 
of 8 percent per annum from May 1, 1974, until paid. 
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Copies of this order shall be served upon the parties. 


(No. 17,298) 


CHERRY FOODS, INC. v. CHERRY LANE Foops, INc. PACA Docket No. 2- 
3599. Decided August 5, 1976. 


Weights — alleged shortages in — Burden of proof — failure to sustain — With- 
holding of payment — unjustified — Reparation for amount due 


Where respondent failed to sustain its burden of proof of alleged weight shortages, re 
spondent’s withholding of payment for the shipment in issue is in violation of the Act. 
Respondent is liable to complainant for the amount of $3,156.45 for which reparation 
is awarded. 

Roger Weiner, Presiding Officer. 

Thomas H. Donohoe, Chicago, IL, for respondent. 
Complainant pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq. ). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $3,156.45 in connection with a contract for 
interstate sale and shipment of approximately 165,200 pounds of cher- 
ries in brine. 


A copy of the report of investigation prepared by the Department was 
served upon each party. A copy of the formal complaint was served upon 
respondent. Respondent filed an answer, which was served upon com- 
plainant, denying liability to the complainant. Complainant’s reply was 
filed and served upon respondent and because of its probative value was 
considered in evidence notwithstanding respondent’s omission of a coun- 
terclaim in the answer. 











1270 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1269 


Although the amount involved herein exceeds $3000, the parties have 
waived oral hearing. The shortened method of procedure set forth in the 
Rules of Practice, 7 CFR 47.20, is therefore applicable. Pursuant there- 
to, complainant filed an opening statement and respondent filed an an- 
swering statement. Complainant filed a brief. After the initial close of 
the submission of evidence the proceedings were reopened by the pre- 
siding officer to allow the filing of additional evidence. Complainant 
submitted additional evidence in the form of a sworn statement accom- 
panied by exhibits. Respondent answered with two sworn statements. 
Only complainant filed a second brief. Respondent asserts receipt of 
only 153,455 pounds of cherries as a defense to the claim. The verified 
evidence submitted as outlined above was considered as part of the rec- 
ord herein. 


FINDINGS OF FACT 


1. Complainant, Cherry Foods, Inc., is a corporation whose address is 
P.O. Box 11, Sebastopol, California. 


2. Respondent, Cherry Lane Foods, Inc., is a corporation whose ad- 
dress is 2743 West 36th Place, Chicago, Illinois. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On or about the 9th of November, 1973, in the course of interstate 
commerce, complainant sold through a broker approximately 80 tons of 
Orchard Run Cherries in Brine (shipment to be made in 6 truckloads) to 
respondent, being a perishable agricultural commodity, at the price of 
23° per pound net weight, f.o.b. Sebastopol, California. 


4. All loads were eventually received and paid for in full by respond- 
ent as billed, except the last load for which there has been only a partial 
payment received by complainant. The sum of $3,156.45 remains to be 
paid on complainant’s invoices as presented to respondent. 


5. The formal complaint was filed on November 8, 1974, which was 
within 9 months after the cause of action herein accured. 


CONCLUSIONS 


The parties agree that respondent made full payment for each of the 
first five of six truckloads of cherries. Respondent withheld full pay- 
ment on the last shipment of cherries because of alleged weight short- 
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ages in 5 of the6 shipments. 


That all shipments were loaded, dispatched and received by respond- 
ent is uncontroverted. Complainant has presented documented evidence 
that at the time of dispatch all truckloads contained brine at first weigh- 
ing and brine and cherries at the second weighing. Said evidence is in the 
form of State of California, Department of Agriculture, Public Weigh 
Master’s Certificates of Weight and Measure. Said certificates reflect 
truckloads of cherries in the weight amounts prescribed by the agree- 
ment between the parties. 


Following acceptance of the final shipment respondent failed to pay 
the entire amount billed for said shipment, citing shortages in the last 
and all but one prior shipment as a defense to further payment. Com- 
plainant’s action herein is for $3,156.45, that amount being the differ- 
ence between the contract price and the amount tendered by respondent. 
This amount is equal to the value of the alleged shortage computed at 
the contract rate. 


Respondent has raised the alleged shortages in weight received as an 
affirmative defense to complainant’s action for payment. It is well set- 
tled that upon accepting the commodity, respondent became liable to 
complainant for the contract price, less any provable damages sustained 
as a result of complainant’s breach of contract or warranty. The burden 
is on the respondent to show both the alleged breach and the resulting 
damages by a preponderance of the evidence. Furr v. Stinale Brothers, 
19 A.D. 734; Moritz v. Tannous, 21 A.D. 158. 


No unequivocal denial of the complainant’s contention of complete 
shipment is apparent in any of the papers filed by respondent, although 
a shortage, of approximately 11,000 pounds of cherries forms the basis 
of respondent's defense. No facts are offered in explanation of how this 
figure was reached. Apparently, respondent’s contention is made in reli- 
ance upon weighings it made at the time of receipt and all further discus- 
sions herein assume this as the basis of the asserted defense. 


Respondent alleges its use of accurate scales for weighing cherries and 
accepted procedures for unloading cherries, but offers no affidavit in 
evidence which avers to direct knowledge of the weight shortage at the 
time of receipt. Furthermore, although respondent’s foreman (in charge 
of the unloading process) sets out the procedure used in weighing cher- 
ries he makes no affidavit claiming any weight shortage in the ship- 
ments. Respondent relies solely on the uncorroborated statement of its 
president to support its claim of short weights. 


Respondent contends further that “brine shrink” (a ten percent loss in 
net weight due to chemical interaction between cherries and brine) was 
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responsible for and tends to prove the weight shortage of the shipments. 
Although “brine shrink” is a presumable and unavoidable occurrence 
when cherries and brine are mixed for an extended period, respondent 
offers no evidence to indicate that “brine shrink” occurred herein after 
the cherries were loaded by complainant and during transit. Further- 
more, without evidence of the condition of the cherries prior to loading 
it is certainly conceivable that “brine shrink” could have occurred prior 
to shipment while the cherries were stored at complainant’s facility and 
that the cherries were weighed at dispatch in their already shrunken 
condition. 


Respondent finally contends that complainant failed to purchase suffi- 
cient quantities of cherries with which to fulfill the sale agreement. This 
mere allegation fails to satisfy respondent’s burden of proof. Respond- 
ent’s unsubstantiated allegation of complainant’s inadequate supply of 
cherries with which to meet the contract terms is insufficient to shift 
the burden of proof of this issue back upon the complainant. 


As stated, the predominant burden of proof in this case falls upon re- 
spondent. The burden is a heavy one in light of the unbiased Certificates 
of the California Weigh Master. Respondent’s evidence in the aggregate 
fails to preponderate over that presented by the complainant. The sworn 
but uncorroborated statement by respondent’s president as to the short 
weight of cherries received; the unverified statement of respondent’s 
broker as to the amount of cherries available for shipment; and the tem- 
porally unspecified claims of “brine shrink” individually and collectively 
fail to meet the legal burden of proof required of an affirmative defense. 


Since respondent accepted the cherries involved herein, it is liable to 
complainant for the agreed contract price less both that amount already 
tendered and any provable damages sustained as a result of complain- 
ant’s breach of contract or warranty. Respondent, having failed to meet 
its burden of proof with respect to its affirmative defense of weight 
shortage at delivery and having failed to pay complainant the $3,156.45 
due under the agreements considered herein, is found to have violated 
section 2 (4) of the Perishable Agricultural Commodities Act, of 1930, as 
charged. 


ORDER 


Respondent Cherry Lane Foods, Inc., shall pay the complainant within 
thirty (30) days from the date hereof the sum of $3,156.45 with interest 
thereon at the rate of 8 percent per annum from May 1, 1975. 


Copies hereof shall be served on the parties. 
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(No. 17,299) 


TENNESSEE MOUNTAIN GROWERS v. ST. LOUIS BANANA & TOMATO Co., 
INC. and/or THE GILBERT BROKERAGE Co. PACA Docket No. 2-4027. 
Decided August 6, 1976. 


Notice — absence of prior to payment — Contract obligations — discharge of — 
Dismissal 


Where respondent St. Louis Banana & Tomato Co. discharged its contract obligations to 
complainant as found herein, the complaint against said respondent is dismissed. 


Accounting — false and incorrect — Receipt of payment — failure to forward — 
Reparation 


Where respondent The Gilbert Brokerage Co. failed to account truly and correctly to com- 
plainant as found herein and failed to make payment promptly for the produce in 
issue, this respondent is liable to complainant for the contract price thereof in the 
amount of $3,410.00 for which reparation is awarded complainant against The Gilbert 
Brokerage Co. with interest. 

William Bingham, Presiding Officer. 

Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal com- 
plaint was filed on November 3, 1975, in which complainant seeks to re- 
cover $3,410 as reparation against respondents in connection with the 
sale of 620 cartons of tomatoes in interstate commerce to respondent, 
St. Louis Banana & Tomato Co., Inc., through the broker, respondent 
The Gilbert Brokerage Co. 


A copy of the Department’s report of investigation was served upon 
complainant on December 8, 1975. Copies of the Department’s report of 
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investigation and formal complaint were served upon respondent St. 
Louis Banana & Tomato Co., Inc. on December 8, 1975. Copies of the re- 
port of investigation and formal complaint were served upon respondent 
The Gilbert Brokerage Co., by regular mail on December 11, 1975, in ac- 
cordance with Section 47.4 of the Rules of Practice. (7 CFR 47.4) 


Respondent St. Louis Banana & Tomato Co., filed an answer on De 
cember 29, 1975, in which it denied any indebtedness to complainant. 
Respondent The Gilbert Brokerage Co. did not file an answer and was 
found to be in default as of January 14, 1976. 


Although the amount in dispute exceeds $3,000, the parties have 
waived an oral hearing. Accordingly, the issues will be resolved under 
the shortened method of procedure provided for in section 47.20 of the 
Rules of Practice. (7 CFR 47.20) Under this procedure the verified plead- 
ings of the parties, together with the Department’s report of investiga- 
tion, are considered as evidence. Pursuant to this procedure, complain- 
ant filed an opening statement. Each respondent was given the oppor- 
tunity to file an answering statement, but neither did so. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Paul L. Sinclair, doing business as 
Tennessee Mountain Growers, whose address is Route 3, Box 52, 
Dayton, Tennessee. 


2. Respondent, St. Louis Banana & Tomato Co., Inc., is a corporation 
whose address is 76-80 Produce Row, St. Louis, Missouri. At the time of 
the transaction involved herein, this respondent was licensed under the 
Act. 


3. Respondent The Gilbert Brokerage Co. is a corporation whose 
address is 97 Produce Row, Room 101, St. Louis, Missouri. At the time 
of the transaction involved herein, this respondent was licensed under 
the Act. 


4. Onor about August 30, 1975, in the course of interstate commerce, 
complainant sold to respondent St. Louis Banana & Tomato Co., Inc., 
through a broker, The Gilbert Brokerage Co. of St. Louis, Missouri, 620 
cartons of tomatoes for a total delivered contract price of $3,410. This 
contract was confirmed by a Brokers Memorandum of Sale mailed to re 
spondent buyer on September 2, 1975. Listed in that portion of the 
memorandum labeled “Terms How Payable” was the following: “We in- 
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voice collect and remit for shippers account”. 


5. On or about August 31, 1975, complainant shipped from his place 
of business in Dayton, Tennessee, aboard a carrier operated by The Look- 
out Mountain Tomato & Banana Co., of Chattanooga, Tennessee, in 
interstate commerce to respondent, St. Louis Banana & Tomato Co., 
Inc., St. Louis, Missouri, the agreed upon commodity. 


6. Upon arrival of the load at destination, respondent St. Louis 
Banana & Tomato Co., Inc., accepted the shipment and paid $3,410 by 
check dated September 5, 1975, in compliance with the broker's memo- 
randum of sale. 


7. A copy of an invoice drawn up by complainant was mailed to re- 
spondent, St. Louis Banana & Tomato Co., Inc., on September 2, 1975. 
Complainant received a copy of the broker’s memorandum of sale on 
September 5, 1975. 


8. The formal complaint was filed on November 3, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that since respondent St. Louis Banana & Tomato 
Co., Inc., accepted the goods upon arrival at destination without com- 
plaint, they are liable to complainant for the contract price of $3,410.00. 
Additionally, complainant asserts that co-respondent, The Gilbert 
Brokerage Co., is also liable for the contract price because it breached its 
duties as a broker by failing to account truly and correctly and to make 
full payment promptly. 


Respondent St. Louis Banana & Tomato Co., Inc., denies being in- 
debted to complainant, alleging that it paid co-respondent, The Gilbert 
Brokerage Co., consistent with payment provisions contained in the 
broker’s memorandum of sale. That provision gave the broker authority 
to “invoice, collect and remit for shipper’s account”. Complainant re 
sponds to St. Louis Banana & Tomato Co., Inc.’s position by asserting 
that, since complainant invoiced St. Louis Banana & Tomato Co., Inc., 
directly, payment to The Gilbert Brokerage Co. after receipt of that in- 
voice does not discharge St. Louis Banana & Tomato Co., Inc., from its 
obligation under the contract of sale. Complainant contends that this 
should be the result because, upon receipt of the invoice, St. Louis 
Banana & Tomato Co., Inc., was placed on notice as to whom it should 


pay. 
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We find that there has been no showing that respondent, St. Louis 
Banana & Tomato Co., Inc., received complainant’s invoice prior to pay- 
ing in compliance with the broker’s memorandum of sale. Therefore, the 
invoice did not act as notice to St. Louis Banana & Tomato Co., Inc., that 
it should have paid someone other than The Gilbert Brokerage Co. Also, 
we note that at no time did complainant inform St. Louis Banana & To- 
mato Co., Inc., that it objected to the terms of the broker’s memorandum 
of sale. In light of this fact, complainant is deemed to have assented to 
the terms contained therein. Gilbert Orchards v. Ranalli Enterprises, 30 
A.D. 952, 956 (1971). Therefore, we find that St. Louis Banana & To- 
mato Co., Inc., has discharged its obligations under the contract made 
between it and complainant and, therefore, has no further liability with 
respect thereto. Accordingly, we conclude that the complaint against St. 
Louis Banana & Tomato Co., Inc., should be dismissed. 


Further, evidence in the record shows that co-respondent, The Gilbert 
Brokerage Co., received payment from St. Louis Banana & Tomato Co., 
Inc. but did not forward it to complainant. Therefore we conclude that 
The Gilbert Brokerage Co.’s failure to account truly and correctly and 
make payment promptly to complainant is a violation of Section 2 of the 
Act for which reparation with interest should be awarded complainant 
against this respondent. 


ORDER 


Within 30 days from the date of this order, co-respondent The Gilbert 
Brokerage Co. shall pay complainant as reparation, $3,410.00 with 
interest thereon at the rate of 8 percent per annum from October 1, 
1975, until paid. 


The complaint against co-respondent St. Louis Banana & Tomato Co. 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,300) 


FLORANCE DISTRIBUTING Co., INC. v. M. OFFUTT BROKERAGE COMPANY, 
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INC. and/or DAN GARCIA BROKERAGE, INC. PACA Docket No. 2-3737. 
Decided August 18, 1976. ; 


Contract destination — absence of agreement on — Contract — breach of — 
Damages — failure to show — Reparation 


Where respondent M. Offutt Brokerage Co. accepted the lettuce in issue and failed to show 
any damages resulting from complainant's breach of the contract, this respondent is 
liable to complainant for the full contract price of said lettuce, less the amount al- 
ready paid thereon, for a total due and owing of $940.40 for which reparation is 
awarded. 


The complaint against respondent Dan Garcia Brokerage is dismissed. 
George S. Whitten, Presiding Officer. 


William Tarp, Newport Beach, CA, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against M. Offutt Brokerage Company, Inc. and, in the alternative, Dan 
Garcia Brokerage, Inc. in the amount of $940.40 in connection with a 
shipment of lettuce in interstate commerce. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. Copies of the formal complaint were 
served upon respondents. Respondent M. Offutt Brokerage Company, 
Inc. filed an answer thereto, denying liability to complainant. Respond- 
ent Dan Garcia Brokerage, Inc. failed to answer and was held in default. 
The default was subsequently set aside, and respondent Dan Garcia 
Brokerage, Inc. filed an answer denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure complainant filed 
an opening statement and respondent Dan Garcia Brokerage, Inc. filed 
an answering statement. Complainant also filed a brief. 








1278 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 35 A.D. 1276 


FINDINGS OF FACT 


1. Complainant, Florance Distributing Co., Inc., is a corporation 
whose address is 1630 Soto Street, Los Angeles, California. 


2. Respondent M. Offutt Brokerage Company, Inc. (hereinafter, 
Offutt) is a corporation whose address is 130 Casa Linda Plaza, Dallas, 
Texas. At the time of the transaction involved herein, respondent was li- 
censed or subject to license under the Act. 


3. Respondent Dan Garcia Brokerage, Inc. (hereinafter Garcia) is a 
corporation whose address is P.O. Box 1238, Brawley, California. At the 
time of the transaction involved herein, respondent was licensed or sub- 
ject to license under the Act. 


4. On or about June 20, 1974, one Paul Brown, an agent of Garcia, 
contacted complainant, requesting 350 cartons of lettuce for purchase 
by Offutt. As a result, complainant, in the course of interstate com- 
merce, sold to Offutt through Garcia serving as broker, 350 cartons of 
“Big D” brand lettuce at a price of $1,960, f.o.b. 


5. On July 17, 1974, Garcia sent a Broker’s Confirmation of Sale to 
complainant, specifying the brand as “Big D”, and naming the buyer as 
Offutt, but not mentioning any particular destination. 


6. On or about June 20, 1974, complainant shipped, from a loading 
point within the State of California, the quantity of lettuce contracted 
for, but bearing the “Souza” label. 


7. On or about June 24, 1974, the shipment.arrived in Birmingham, 
Alabama. At that time, a Federal Inspection was made, which revealed 
condition defects totalling 8 percent. Thereafter, without complainant’s 
consent, Offutt sold the lettuce on account. 


8. Offutt has since paid complainant $1,019.60, leaving a balance al- 
legedly due of $940.40. 


9. Complainant filed an informal complaint in September, 1974, 
which was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant’s claim for reparation is based on the difference between 
the contract price and the amount of money actually received on an al- 
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leged sale of lettuce to Offutt through Garcia, acting as broker. Respond- 
ents deny liability, claiming that since the lettuce was out of grade when 
it arrived, and was not the brand contracted for, it was properly sold on 
complainant’s account. Complainant asserts that no particular brand 
was specified in the contract, and that the shipment was wrongfully 
diverted from Dallas, Texas, the contract destination, to Birmingham, 
Alabama. 


It has not been denied that Offutt received and accepted the lettuce. It 
thus became liable for the purchase price less any damages resulting 
from complainant’s breach of warranty. Offutt bears the burden of prov- 
ing both breach of warranty and damages. The Garin Company v. Gel- 
man Commission Co., 32 A.D. 223 (1973). 


This was an f.o.b. sale, as evidenced by the Broker’s Confirmation of 
Sale (Report of Investigation, Ex. 1B). In such sale, complainant war- 
rants that, at the time of billing (when the goods are at the shipping 
point), the produce will be in a condition which, if the shipment is han- 
dled under normal transportation conditions, will assure delivery with- 
out abnormal deterioration at the contract destination. 7 CFR 46.43(j). 
However, the suitable shipping warranty does not apply if there is no 
agreement as to a contract destination. Florida Planters, Inc. v. A. A. 
Lorenzo & Associates, Inc., 27 A.D. 795 (1968). In its answer, Offutt 
states that it instructed Garcia that Birmingham was to be the contract 
destination. In a letter to the Department (Report of Investigation Ex. 
No. 4), Garcia says that it so informed complainant in a telephone con- 
versation on June 21, 1974, the day after agreement had been reached 
as to the other contractual terms. This is contradicted in a previous let- 
ter to the Department by Garcia (Report of Investigation Ex. No. 3), in 
which it is stated “Lettuce was purchased for Marvin Offutt, destination 
was not established”. Additionally, no particular contract destination is 
mentioned in the Broker’s Confirmation of Sale. Hence, we hold that the 
parties never agreed to a contract destination and therefore, the suitable 
shipping condition warranty was inapplicable. 


We agree with respondent’s contention that the “Souza” brand shipped 
by complainant was not the brand of lettuce specified in the contract. In 
the Broker’s Confirmation of Sale the brand is clearly stated as “Big D”. 
Complainant's claim that such Confirmation was the second issued by 
Garcia and was not received until September 10, 1974, some 82 days 
from the date of shipment, is not supported by the evidence. We hold, 
therefore, that the substitution of brands amounted to a breach of the 
contract of sale. However, respondents have not shown that they have 
incurred financial loss as a result of the difference in brand. Thus, com- 
plainant’s breach does not entitle respondents to an award of damages. 
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Freshpict Foods, Inc. v. Sam Catanzaro Company, 31, A.D. 1434 (1972). 


We conclude that Offutt is liable to complainant for $940.40, the full 
contract price less the amount already paid. Offutt’s failure to pay com- 
plainant this sum is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. Accordingly, the complaint 
against Garcia, which is named in the alternative, should be dismissed. 


ORDER 


Within 30 days from the date of this Order, respondent M. Offutt 
Brokerage Company, Inc. shall pay to complainant as reparation, 
$940.40, with interest thereon at the rate of 8 percent per annum from 
August 1, 1970, until paid. 


The complainant against respondent Dan Garcia Brokerage, Inc. is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,301) 


MIKE PHILLIPS ENTERPRISES, INCORPORATED v. BAILEY PRODUCE CO. 
PACA Docket No. 2-3923. Decided August 18, 1976. 


Condition — knowledge of — Merchantability — warranty of not applicable — 
Reparation 


Where respondent had knowledge of the condition of the oranges in issue prior to its ac- 
ceptance thereof, respondent is liable to complainant for the adjusted contract price of 
$887.95 for which reparation is awarded. 


James V. Wright, Presiding Officer. 
Complainant pro se. 
Harry Kengle, Florence, CO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $887.95 in connection with a trans- 
action in interstate commerce involving 350 cartons of oranges. 


A copy of the Report of Investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in the Rules of 
Practice, 7 CFR 47.20, is applicable. Pursuant to this procedure, com- 
plainant and respondent, respectively, were given the opportunity to 
submit an opening and an answering statement. Neither did so. Each 
party was also given the opportunity to file a brief, but neither did so. 


FINDINGS OF FACT 


1. Complainant, Mike Phillips Enterprises, Incorporated, is a corpora- 
tion whose address is 301 South 3rd Street, Phoenix, Arizona. 


2. Respondent is a partnership composed of Grover C. Bailey and 
Donald L. Bailey, doing business as Bailey Produce Co., whose address is 
1534 Lombard Street, Canon City, Colorado. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 


3. On or about January 25, 1975, in the course of interstate com- 
merce, complainant sold to respondent 301 cartons of California Naval 
oranges at an agreed price of $3.00 per carton, and 49 cartons of Califor- 
nia Naval oranges at an agreed price of $4.30 per carton, or a total con- 
tract price for the 350 cartons of $1,113.70. Respondent received and ac- 
cepted the oranges at its place of business in Canon City, Colorado, on 
January 25, 1975. 


4. On January 30, 1975, the contract price on the 301 cartons of 
oranges was reduced by 75 cents per carton by mutual agreement of the 
parties, resulting in a total contract price, as adjusted, of $887.95. 
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5. No payment has been made by respondent to complainant in con- 
nection with this transaction. 


6. The formal complaint was filed on June 23, 1975, which was with- 
in 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s acceptance of the two lots of oranges involved herein is 
not disputed. Accordingly, having accepted the fruit, respondent is 
liable to complainant for the agreed purchase price thereof, as adjusted, 
less provable damages sustained by respondent as the result of any 
breach of warranty by complainant. B. G. Anderson Co., Inc. v. 
Comunale, 25 A.D. 228 (1966). 


Respondent in its answer alleges that the oranges involved herein 
“were burned by fumigation and as a result were not fit for human con- 
sumption.” It appears that respondent, in substance, is pleading a breach 
of the implied warranty of merchantability. 


In correspondence with the Department, which is entered in evidence 
as Exhibits Nos. 3, 4, and 5 to the Department’s Report of Investigation, 
it appears that respondent, prior to its purchase of this produce, knew 
that the load of oranges of which these two lots were a part, had been re- 
jected by an earlier purchaser due to fumigation burns. These exhibits 
further show that respondent, prior to acceptance, had an opportunity to 
examine, and did examine a portion of the fruit involved herein. 


In Handel Company v. Klein’s Celery, 14 A.D. 1114 (1955), we held 
that a buyer who at the time of purchase knew of the frostbitten condi- 
tion of the commodity involved in that case at the time of purchase, and 
who therefore would be on notice of the attendant risk involved in its 
purchase, could not thereafter claim that there was a warranty of mer- 
chantability applicable to the transaction. We further held, in Frick & 
Montgomery v. Gold Ribbon Warehouse, 14 A.D. 484 (1955), that 
“... [W]here a purchaser has the opportunity to inspect, and does actual- 
ly inspect the merchandise which he is about to purchase, he cannot 
thereafter complain as to the quality of the merchandise which he buys 
and there is no warranty of merchantability in such sale.” 


The burden of proving, by a preponderance of the evidence, that the 
warranty of merchantability was applicable to this case and was 
breached by complainant, rests upon respondent as the moving party. 
Stanley Wronowski v. Robert N. Robson Company, Inc., 19 A.D. 848 
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(1960). We conclude that respondent has failed to sustain this burden. 


Respondent's failure to pay complainant the adjusted contract price of 
$887.95 for the oranges involved herein is in violation of section 2 of the 
Act, for which reparation should be awarded to complainant against re 
spondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $887.95, with interest thereon at the rate of 
8% per annum from March 1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,302) 


ACE PRODUCE COMPANY v. PROCACCI BROS. SALES CORPORATION a/t/a P&K 
PRODUCE CO. and/or LOU LODEN PRODUCE DISTRIBUTOR. PACA 
Docket No. 2-3629. Decided July 22, 1976. 


Contract — absence of — Dismissal 


In the transaction in issue, respondent Lou Loden dealt with complainant as a seller and 
with respondent Procacci Bros. as a consignee. And, absent mutual assent, there was 
no contract between complainant and respondent Procacci Bros. The complaint 
against respondent Procacci Bros. is therefore dismissed. 


Liability — absence of — Dismissal 


Where respondent Lou Loden incurred no liability to complainant as found herein, the com- 
plaint against respondent Lou Loden is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Nasib Karam, Nogales, AZ, for complainant. 
Malcolm H. Waldron, Philadelphia, PA, for respondent Procacci Bros. 
E. Leigh Larson, Nogales, AZ, for respondent Lou Loden 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
from either respondent, in the alternative, in the amount of $4,751.00 in 
connection with a transaction involving a carload of cucumbers shipped 
in interstate or foreign commerce. 


A copy of the Department’s Report of Investigation was served upon 
each of the parties. Copies of the formal complaint were served upon re- 
spondents, which filed answers thereto denying liability. In its answer, 
respondent Procacci Bros. Sales Corporation a/t/a P&K Produce Co. 
waived oral hearing and elected to proceed by shortened procedure. Re- 
spondent Lou Loden Produce Distributor requested an oral hearing. 


Oral hearing was held in Tucson, Arizona, on January 15, 1976, at 
which both sides were represented by counsel. Two witnesses testified at 
the hearing; one for each party. The deposition testimony of one witness 
for complainant was received into evidence. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant, Ace Produce Company, is a corporation whose ad- 
dress is P.O. Drawer “K”, Nogales, Arizona. 


2. Respondent, Procacci Bros. Sales Corporation a/t/a P&K Produce 
Co. (hereinafter Procacci Bros.) is a corporation whose address is 3301 S. 
Galloway Street, Philadelphia, Pennsylvania. 


3. Respondent, Lou Loden Produce Distributor (hereinafter Lou 
Loden), is an individual whose address is 186 McNab Drive, P.O. Box 34, 
Nogales, Arizona. 


4. At the time of the transaction involved herein, both respondents 
were licensed, or subject to license under the Act. 


5. On or about January 11, 1974, in the course of interstate com- 
merce, complainant shipped a truckload of cucumbers from Nogales, 
Arizona, to Procacci Bros. in Philadelphia, Pennsylvania. This shipment 
came about as the result of representations made by Lou Loden that the 
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cucumbers had been purchased by Procacci Bros. through a broker, L&M 
Vegetable Distributors, Lou Loden’s employer, at an agreed on contract 
price of $4,751.00, f.0.b. Nogales. A broker’s memorandum of sale was 
never sent to either party. 


6. Upon its arrival at Philadelphia, the truckload of cucumbers was 
accepted by Procacci Bros. However, acceptance occurred after Procacci 
Bros. had been informed by Lou Loden that he, Lou Loden, was the sell- 
er, and an agreement had been reached that Procacci Bros. would dis- 
pose of the cucumbers on consignment. 


7. On February 6, 1974, Procacci Bros. issued a check to Lou Loden in 
the amount of $696.35. which constituted the net proceeds of the con- 
signed produce. Lou Loden presented this check to complainant, which 
refused to accept it. 


8. Complainant filed an informal complaint on June 5, 1974, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that acting through a broker, Lou Loden, it en- 
tered into a contract to sell cucumbers to Procacci Bros. on an f.0o.b. 
basis. Procacci Bros. asserts that it purchased these cucumbers from Lou 
Loden on consignment, and that it was unaware of complainant’s partici- 
pation in the transaction. It is complainant’s position that either Pro- 
cacci Bros. is liable on the contract, or Lou Loden is liable for the full 
contract price for failing to properly perform the duties of a broker. 


It is clear that throughout the course of the transaction here at issue, 
Lou Loden dealt with complainant as a seller and Procacci Bros. as a con- 
signee. Therefore, there was no mutual assent to the contract terms be- 
tween complainant and Procacci Bros. Since mutual assent to the mate 
rial terms of a contract is essential to contract formation, Mendelson- 
Zeller Co., Inc. v. M. K. Hall Produce and/or Lou Loden Produce Distrib- 
utor, 28 A.D. 759 (1969), we conclude that a contract never came into be- 
ing in this case. 


If there is no contract in existence, one who accepts produce is liable to 
the owner for the reasonable market value thereof, which may be indi- 
cated by the proceeds of a prompt and proper resale. Mendelson-Zeller 
Co., Inc. v. M. K. Hall Produce and/or Lou Loden Produce Distributor, 
supra. Procacci Bros. realized $696.35 for the sale of the cucumbers, and 
turned over a check for that amount to Lou Loden. Since the occurrence 
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of a prompt and proper resale was never in dispute, we conclude that the 
funds obtained by Procacci Bros. represented the reasonable market 
value of the produce. Thus, payment of this sum by Procacci Bros. re- 
lieved it from liability in connection with this transaction and, ac- 
cordingly, the complaint against it should be dismissed. 


It is evident that the duties of a broker, as set forth in 7 CFR 46.28, 
were grossly violated in this case. That section reads “It shall be the duty 
of the broker to fully inform the parties concerning all of the terms and 
conditions of the proposed contract.”. Here, the parties were never sent a 
broker’s memorandum of sale. In addition, there is substantial evidence 
that the broker made different contractual arrangements with both par- 
ties, without disclosing this information to either. However, it is Lou 
Loden, not the broker, L&M Vegetable Distributors, who has been 
named respondent in this proceeding. 


It is fundamental to the law of agency that where a contract is made 
by an authorized agent in the name and on the account of a competent 
principal, the agent incurs no liability to third persons. Interstate Fruit 
& Veg. Co., Inc. v. H&F Company, Sam Vinci Company, and E&L Fruit 
& Produce Distributor’s, 19 A.D. 840 (1960). On complainant’s own in- 
voice and manifest, attached to the complaint (Exhibit Nos. 1 and 2), the 
broker is noted as “L&M”. In the August 27, 1975, deposition of Mr. Al- 


bert Cafone, Sales Manager for complainant during the period of time in 
question, the following exchange took place with the attorney for Lou 
Loden (see Transcript at 6): 


Q. Is it your contention now, Mr. Cafone, that L&M Vegetable Distributors bought 
the produce upon which this suit is based from Ace Produce Company? 

. They negotiated the deal, yes, for the P&K. 

. They were the broker then, is that correct? They were not the buyer? 

. The broker. 

. L&M was the broker, not the buyer? 

. Yes. 


This subject was again dealt with by Mr. Cafone and Lou Loden’s attor- 
ney at the January 15, 1976 oral hearing (see Transcript at 67): 


Q. Now, isn’t it true, Mr. Cafone, the reason L&M is on these documents is because 
L&M was the broker? 

A. The broker, sure. 

Q. L&M Produce Company was the broker? 
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A. Broker, buyer, certainly. That is what I assumed. 


° 


Thus, the evidence clearly shows that Lou Loden contracted with com- 
plainant in the name and on the account of L&M Vegetable Distributors. 
We conclude, therefore, that Lou Loden incurred no liability in this 
transaction and the complaint against it should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


No. 17,303) 


ACE PRODUCE COMPANY v. PROCACCI BROS. SALES CORPORATION, a/t/a 
P&K PRODUCE CO. and/or LoU LODEN PRODUCE DISTRIBUTOR. PACA 
Docket No. 2-3629. Decided August 19, 1976. 


Amendment to prior order 


This order is issued in accordance with the facts and circumstances as set forth herein. 


Andrew Y. Stanton, Presiding Officer. 
Nasib Karam, Nogales, AZ, for complainant. 
Malcolm H. Waldron, Philadelphia, PA, for respondent Procacci Bros. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued July 22, 1976, dismissing the complaint. However, an award was 
not made to respondent of the sum of $560.95 claimed for fees and ex- 
penses. 


Since we consider respondent’s claim for fees and expenses to be rea- 
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sonable and necessarily incurred in connection with the oral hearing, in 
accordance with section 47.19 (d) (2) of the Rules of Practice (7 CFR 
47.19 (d) (2)), we conclude that respondent should be awarded the 
amount claimed. 


The reparation order issued on July 22, 1976, is hereby amended so as 
to include an award of reparation to respondent of $560.95. This amount 
shall be paid within 30 days from the date of this order with interest 
thereon at the rate of 8 percent per annum from July 22, 1976, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 17,304) 


In re RAY FLEMMING FRUIT SALES, INc. PACA Docket No. 2-3452. De 
cided June 30, 1976. 


Agency — failure to establish — Flagrant and repeated violations — failure to 
pay promptly and in full — Notice and opportunity to comply with payment 
provisions — Failure to comply — Sanction. 


Where respondent flagrantly and repeatedly violated the Act and the regulations as found 
herein after written notice and opportunity to demonstrate or achieve compliance 
with the payment provisions thereof, respondent’s license as a registrant under the 
Act is revoked. 


Garrett B. Stevens, for complainant. 
W. Ray Berry, Columbia, SC, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1939, as amended (7 U.S.C. 499a et seq., hereinafter 
referred to as the “Act”), instituted by a complaint filed on August 7, 
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1974, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The complaint 
alleges that during August and September 1973, Respondent wilfully, 
repeatedly, and flagrantly violated section 2 of the Act (7 U.S.C. 499b) 
by failing to make “full payment promptly” of the agreed purchase 
prices for shipments of perishable agricultural commodities in interstate 
commerce which were purchased, received, and accepted without com- 
plaint, and seeks a revocation of Respondent’s license pursuant to sec- 
tion 8(a) of the Act (7 U.S.C. 499h). 


On August 27, 1974, Respondent filed an answer admitting the allega- 
tions in paragraphs 1 and 2 of the complaint and denying the allegations 
in paragraphs 3, 4, 5 and 6. Essentially, Respondent pleads that any fail- 
ure to pay for commodities shipped was not the result of any wilful con- 
duct but resulted from the inability of Respondent to pay its obligations 
because of heavy business losses sustained during the calendar year 
1973. Respondent further pleaded that it made an effort to pay its obli- 
gations to the shippers named in the complaint by forwarding to them 
promissory notes agreeing to pay the amounts due plus interest over a 
period of time, but that the shippers each refused to accept the notes and 
the payment schedules therein set forth. In addition, the Respondent 
pleaded that W. Ray Flemming, Jr., was not “responsibly connected” 
with the firm at the time the unpaid obligations were incurred. 


On October 2, 1974, Complainant moved to strike paragraph 3 of the 
answer, which alleged that W. Ray Flemming, Jr., was not “responsibly 
connected” with Respondent corporation. On November 8, 1974, the Ad- 
ministrative Law Judge issued a ruling striking paragraph 3 of Respond- 
ent’s answer as involving a matter not reached in this proceeding, and 
ruled that the proceeding involves solely the matter of whether or not 
Respondent, a licensee under the Act, committed the violations alleged 
in the complaint. 


Oral hearing on the matter was held before Administrative Law Judge 
John G. Liebert in-Columbia, South Carolina, on March 18, 1975. Com- 
plainant was represented by Garrett B. Stevens, Esq., Office of the Gen- 
eral Counsel, United States Department of Agriculture, and Respondent 
was represented by W. Ray Berry, Esq., of Fulmer, Berry, and Alford, 
1308 Sumter Street, Columbia, South Carolina. At the close of the hear- 
ing the parties were given an opportunity to file proposed findings of 
fact and briefs. Complainant filed proposed findings of fact and brief on 
May 12, 1975. Respondent filed nothing, and the time fixed for such fil- 
ing expired on May 27, 1975. 


At the hearing, the parties stipulated: 
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(1) that the total amount due for the 14 transactions set out in para- 
graph 3 in the complaint was $42,777.50; 


(2) that the correct amounts of the reparation awards issued by the 
Judicial Officer recited in paragraph 4 in the complaint was $3,189.75 
for transactions 7-10, and $5,834.10 for transactions 11-13; 


(3) that the allegations in paragraph 6 in the complaint were correct, 
i.e., that by letter dated April 5, 1974, Respondent was given an oppor- 
tunity to demonstrate or achieve compliance with the payment provi- 
sions of the Act but that it failed to do so. The foregoing stipulations did 
not result in substantial modification of the charges in the complaint, 
but resulted in general admissions by Respondent of the facts alleged. 


FINDINGS OF FACT 


1. Respondent, Ray Flemming Fruit Sales, Inc., is a South Carolina 
corporation whose last known business address is P.O. Box 6793, Colum- 
bia, South Carolina 29260. Pursuant to the licensing provisions of the 
Act, license number 730318 was issued to Respondent on September 19, 
1972. It was suspended automatically at the close of business on May 9, 
1974, when Respondent failed to satisfy an award issued against it by 
the Judicial Officer in PACA Docket No. 2-3279. Respondent’s license 
was terminated for failure to renew on September 20, 1974. 


2. During August and September of 1973 Respondent purchased, re- 
ceived in interstate commerce, and accepted 14 lots of peaches, a perish- 
able agricultural commodity, from four sellers but failed to make full 
payment promptly of the agreed purchase prices. The unpaid amounts, 
or balances thereof, total approximately $42,777.50." 


1 The regulations under the Act which were applicable at the time of the violations(7 CFR 
46.1 et seq.) set forth standards for payment in section 46.2 (aa) as follows: 


“(aa) ‘Full payment promptly’ is the term used in the act in specifying the period of 
time for making payment without committing a violation of the act. ‘Full payment 
promptly’, for the purpose of determining violations of the act, means: 


(5) Payment for produce purchased by a buyer, within 10 days after the day 
on which produce is accepted; 


(9) .. Provided, however, That as an exception to subparagraphs(1) through 
(9) of this paragraph, the parties may, by express agreement at the time the 
contract is made, provide a different time for payment and if they have so 
agreed, then payment within the time provided shall constitute ‘full payment 
promptly’: Provided further, That the party claiming the existence of such 
express agreement as to time of payment shall have the burden of proving 
it. 
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3. All four sellers filed formal reparation complaints against Re 
spondent. Default reparation awards’ against the Respondent were 
issued by the Judicial Officer in each proceeding and these awards re- 
main unpaid. 


4. On April 5, 1974, Respondent was given, by notice in writing, the 
opportunity to demonstrate or achieve compliance with all lawful 
requirements of the Act relating to the allegations of the complaint. Re 
spondent has failed to do so. 


5. The evidence discloses that Respondent suffered losses in business 
transactions and was unable to meet payments to these four sellers in 
accordance with the agreements and policy of doing business with them. 
Respondent simply had insufficient funds to pay these obligations and 
could not secure bank financing. 


CONCLUSIONS 


The purpose of the Perishable Agricultural Commodities Act is to sup- 
press unfair and fraudulent practices in the marketing of fresh and 
frozen fruits and vegetables in interstate commerce. To accomplish this 
end it provides in part for a system of licensing commission merchants, 
dealers, and brokers of perishable agricultural commodities in interstate 
and foreign commerce under the administration of the Secretary of 
Agriculture. Licensees must pay an annual fee and a license is revokable 
for cause. Section 499b of the Act (7 U.S.C. 499b) specifies those acts of 
licensees which constitute unfair conduct. In particular and relevant 
part section 499b provides: 


“Tt shall be unlawful in or in connection with any transaction in interstate or foreign 
commerce— 


(4) For any commission merchant, dealer, or broker to make, for a fraudu- 
lent purpose, any false or misleading statement in connection with any trans- 
action involving any perishable agricultural commodity which is received in 
interstate or foreign commerce by such commission merchant, or bought or 
sold, or contracted to be bought, sold, or consigned, in such commerce by 
such dealer, or the purchase or sale of which in such commerce is negotiated 
by such broker; or to fail or refuse truly and correctly to account and make 
full payment promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had; or to fail, without reason- 
able cause, to perform any specification or duty, express or implied, arising 
out of any undertaking in connection with any such transaction;” (Underscor- 
ing added.) 
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Under the facts as found herein, Respondent, a licensee under the Act, 
failed to make full payment promptly to four sellers for 14 shipments of 
peaches, a perishable agricultural commodity. 


The regulations issued by the Secretary of Agriculture, pursuant to 
section 4990 of the Act, clearly sets forth how these statutory terms 
“full payment promptly” are to be applied in the administration of the 
program to carry out the Act. (See fn. 1). It is concluded, therefore, that 
on the basis of the facts as found herein and § 46.2 of the regulations, 
Respondent violated section 499b of the Act for failure to make full pay- 
ment promptly. 


Complainant seeks the sanction of revocation of Respondent’s license. 
In pertinent part the Act provides: (7 U.S.C. 499h) 


“(a) Whenever (a) the Secretary determines, as provided in section 6, that any com- 
mission merchant, dealer, or broker has violated any of the provisions of section 2, 
... the Secretary may publish the facts and circumstances of such violation and/or, 
by order, suspend the license of such offender for a period not to exceed ninety days 
except that, if the violation is flagrant or repeated, the Secretary may, by order, re 
voke the license of the offender;” 


Respondent has admitted to violation of the Act in 14 separate trans- 
actions in which Respondent failed to make full payment of the agreed 


purchase prices totalling $42,777.50 over a two month period. We con- 
clude that the violations were repeated. As stated in Zwick v. Freeman, 
373 F. 2nd 110, 115(C.C. A. 2, 1967) cert. den. 389 U.S. 835 (1967): 


“Petitioners first contend that their failure to make full payment to their creditors 
in the 295 transactions ... inasmuch as the violations were mainly in one short 
period during the spring and summer of 1964, . . . [that] all the violations should be 
considered together as one bundle of violations in point of time and not as ‘repeated’ 
violations in a continuing series of violations. This is a strained interpretation of a 
common word which we must interpret in its conventional sense . . . The 295 viola- 
tions did not occur simultaneously and therefore they must be regarded as ‘repeated’ 
violations within the meaning of the[Perishable Agricultural] Commodities Act.” 


Relevant decisions also hold that a finding of “repeated” violations is 
appropriate whenever there is more than one violation of the Act. See: 
In re Harrisburg Daily Market, 20 A.D. 955 (1961), Affd sub. nom. 
Harrisburg Daily Market v. Freeman, 309 F. 2d 647 (D.C. Cir. 1962); 
cert. denied 372 U.S. 976 (1963). 


We conclude, also, that in the instant case the violations were fla- 
grant. The law applicable to a determination of flagrant violations in a 
situation such as the present one is well-established. Again, as stated in 
Zwick v. Freeman, supra, at page 115: 
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“It is inconceivable that . . . [respondent was] unaware of its. . . [its] financial con- 
dition and unaware that every additional transaction. . . [it] entered into was likely 
to result in another violation of the [Perishable Agricultural] Commodities Act. It 
would be hard to imagine clearer examples of ‘flagrant’ violations of the statute 
than were exemplified by. . . [respondent's] conduct.” 


(See also In re George Steinberg & Son, Inc., 32 A.D. 236 (1973), aff'd 
491 F. 2nd 988 (C.C. A. 2, 1974)). The above cited court decisions sup- 
port and affirm administrative interpretation and policy that failure to 
pay for perishable agricultural commodities in a substantial number of 
transactions constitutes not only “repeated” but “flagrant” violations of 
the Act. (See Jn re Cloud and Hatton Brokerage, 18 A.D. 547 (1959); In 
re Ripley Vegetable Company, 24 A.D. 360 (1965)). 


The complaint charges, also, that Respondent “wilfully” violated the 
Act. While it is not necessary to invoke a sanction under the Act that the 
violations are wilful, nevertheless, as between suspension of a license for 
a period of time and outright revocation, a finding of wilfulness has 
some weight. 


Respondent attempts to avoid the sanction imposed by the statute, 
and as interpreted by the Regulations, by arguing that its actions were 
not wilful, because it wants to and will endeavor to pay the obligations. 
In this connection, however, we note that the statute provides for no 
alternative to full and prompt payment. Moreover, the courts have con- 
sistently held that the Act contemplates full payment, not partial pay- 
ment or late payment, as the only manner of complying with the statu- 
tory mandate. 


In applying the sanction of revocation of Respondent’s license as 
requested by Complainant, we are mindful of the provisions of the 
Administrative Procedure Act (5 U.S.C. 558) which provides in perti- 
nent part: 


“(c) ***Except in cases of wilfulness or those in which public health, interest, or 
safety requires otherwise, the withdrawal, suspension, revocation, or annulment of 
a license is lawful only if, before the initiation of agency proceedings therefor, the li- 
censee has been given— 


(1) notice by the agency in writing of the facts or conduct which may 
warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with all lawful re 
quirements.” 


In the instant case, however, Respondent was given a notice by the agen- 
cy in writing and an opportunity to demonstrate or achieve compliance 
on April 5, 1974, which it failed to do. 
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In In re George Steinberg & Son, supra, the respondent argued that his 
acts were not wilful because he was prevented from paying due to the 
firm’s insolvency. The Judicial Officer held at page 266: 


“Respondent’s insolvency does not negate willfulness. The Act requires prompt and 
full payment of perishable agricultural commodities. A licensee is obligated by stat- 
ute to have sufficient funds to pay for perishable agricultural commodities, or else 
not buy them.” 


(See also In re Cloud and Hatton Brokerage, 18 A.D. 545 (1959); In re 
American Fruit Purveyor’s Inc., 30 A.D. 1542 (1971)). On the basis of 
the consistent holdings of the Judicial Officer on this matter, we con- 
clude that Respondent’s failure to pay on the facts as found herein were 
wilful. 


At the hearing Respondent attempted to show that it acted as a 
“grower’s agent” and not a purchaser. However, the evidence advanced 
failed to support this contention and did not elicit any written agree- 
ment with growers to this effect. The preponderance of the evidence 
supports the fact that Respondent was a broker/dealer, or buyer of the 
peaches. 


On the basis of the agency policy as stated in In re Marvin Tragash 
Co., Inc., 33 A.D. 1884 (1974), and the findings of fact herein, it is con- 
cluded that Respondent’s license should be revoked. 


The foregoing findings and conclusions have been made after full 
consideration of the entire record and all evidence received therein. All 
motions, objections, contentions or arguments presented by the parties 
have been considered and, whether or not specifically mentioned herein, 
to the extent they are inconsistent therewith are denied, or found to be 
without persuasive merit. 


ORDER 


Respondent’s license is revoked. 


This Order shall become effective on the 11th day after the Order be- 
comes final*, and the facts and circumstances shall be published. 


Copies hereof shall be served on the parties. 


This Decision will become final without further procedure 35 days 
after service hereof, unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 47.37 (c) 
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and 47.39 (a) and(c) of the Rules of Practice. 


(No. 17,305) 


GLENDALE PRODUCE COMPANY v. WESTERN FRUIT & PRODUCE, INC. 
PACA Docket No. 2-3766. Decided July 22, 1976. 


Jurisdiction — failure to establish — Dismissal 


Where the Secretary’s jurisdiction in the matters in issue has not been established, the 
complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $81 in connection with a shipment 
of lettuce in interstate commerce. 


A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer thereto, denying 
liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 


*The Decision and Order became final August 11, 1976.— Ed. 
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an opening statement, respondent filed an answering statement, and 
complianant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Glendale Produce Company, whose 
address is 715 So. Central Ave., Los Angeles, California. 


2. Respondent is a corporation, Western Fruit & Produce, Inc., whose 
address is 1922 Airport Way, So. Seattle, Washington. At the time of 
the transaction involved herein, respondent was licensed, or subject to 
license under the Act. 


3. On or about July 9, 1974, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent 2,000 pounds of 
chopped salad lettuce at $.18 per pound, totalling $360. 


4. On or about July 9, 1974, complainant shipped to respondent the 
quantity of lettuce specified in the contract, which respondent accepted 
upon arrival. 


5. Thereafter, respondent sent complainant a check for $360, dated 
July 26, 1974 (Report of Investigation Ex. No. 5). Accompanying the 
check, respondent enclosed a note, bearing the date of July 31, 1974, 
indicating that the check was intended to cover the July 9 shipment, and 
requesting a credit due to the poor condition of some of the lettuce. 


6. Complainant cashed respondent's $360 check and, in a letter dated 
August 7, 1974, notified respondent that its request for credit would not 
be honored. 


7. Complainant filed an informal complaint with the Department on 
December 13, 1974, which was within nine months after the cause of 
action herein accrued. 


CONCLUSIONS 


There is no dispute concerning respondent’s acceptance of the July 9 
shipment of lettuce and complainant’s acceptance of respondent’s check 
in payment thereof. It is also clear that, in a letter to respondent dated 
August 7, 1974, complainant refuses respondent's request for credit. 
Therefore, as there does not appear to be any substantive matter at issue 
between the parties, dismissal of the complaint is called for. 
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Respondent alleges that, despite its earlier refusal, complainant sub- 
sequently gave respondent an $81 credit in connection with the July 9 
transaction. Respondent claims the credit was given after it erroneously 
paid for the July 9 shipment a second time, and was later repaid by com- 
plainant, such repayment including a credit for $81. Complainant 
asserts that the grant of credit was unauthorized. We note that the 
repayment took the form of a discount on an amount of money due from 
respondent stemming from transactions other than that of July 9. Since 
it is not clear from the record whether they involved perishable agricul- 
tural, commodities or interstate or foreign commerce, it must be con- 
cluded that, as to these transactions, the Secretary's jurisdiction has not 
been established. See Jebavy-Sorenson Orchard Company v. Lynn Foods 
Corporation, 32 A.D. 529 (1973). Accordingly, consideration may not be 
given to them in this proceeding. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,306) 


J & W BROKERAGE v. RUSSELL-WYMAN Co. PACA Docket No. 2-3876. 
Decided July 22, 1976. 


Brokerage fees — entitlement to — failure to pay — Reparation 


Where complainant acted as broker for respondent in the transactions in issue, com- 
plainant is entitled to brokerage fees in the amount of $165.00 for which reparation is 
awarded. 


owell Stanley, Presidin ‘ficer. 

Lowell Stanley, P ling Offi 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $165 in 
connection with a transaction in interstate commerce involving two 
truckloads of onions. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20) is applicable. Under this procedure the verified complaint, 
together with the exhibits attached thereto, is considered a part of the 
evidence, as in the Department’s report of investigation. The answer, 
since it was not verified, is not part of the evidence. In addition com- 
plainant and respondent, respectively, were given the opportunity to 
submit further evidence by way of an opening and an answering state 
ment, but neither did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clifford G. Jones and 
Harlow E. Woodward, III, doing business as J&W Brokerage, whose 
address is 34 Market Street, Everett, Massachusetts. 


2. Respondent is a partnership composed of Gladys M. Russel, Lillie 
P. Wyman, Lowell Reuben Russell, and Leland S. Wyman, doing 
business as Russell-Wyman Co., whose address is Box 483, Canutillo, 
Texas. At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3.0n August 12, 1974, in the course of interstate commerce complain- 
ant, by an oral contract followed by a brokers memorandum of sale, 
agreed to sell for the respondent two truckloads of onions at an agreed 
brokerage fee of $165. 


4. Complainant as broker sold the two truckloads of onions on August 
12, 1974, and respondent has not paid complainant in connection with 
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this transaction. 


5. The formal complaint was filed on May 23, 1975, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that the onions in question were 
shipped and delivered pursuant to the contract and that complainant 
earned its brokerage fee. Respondent in its unverified answer, in effect, 
alleges no knowledge of payment other than its assumption that it must 
have been paid. Respondent in its unverified answer submits no 
documentary evidence, and claims it has no knowledge concerning these 
transactions. We sympathize with the fact that respondent is no longer 
in business and that the principals involved in the respondent’s trans- 
action were not available to offer evidence; however, we must rule on the 
evidence as submitted. 


Complainant, by its complaint and attached exhibits thereto, has met 
the burden of showing that the money was indeed owed to the com- 
plainant in regard to the transactions involved herein. We conclude, 


therefore, that complainant acted as broker for respondent in the sale of 
two truckloads of onions at an agreed brokerage fee of $165. Com- 
plainant is therefore entitled to $165 in connection with these trans- 
actions. Respondent's failure to pay complainant this sum is a breach of 
contract, and is a violation of section 2 of the Act, for which reparation 
should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $165 with interest thereon at the rate of 8 
percent per annum from September 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 17,307) 


LAMB FRUIT Co., INC. v. W. W. RODGERS & SONS. PACA Docket No. 2- 
3786. Decided July 22, 1976. 


F. o. b. transaction — risk of loss assumed by buyer — Novation — failure to 
establish — Reparation 


In an f.o.b. transaction, where the damage in transit was not caused by the seller, the risk 
of loss must be borne by the buyer, respondent herein. Respondent is therefore liable 
to complainant for the f.o.b. contract price of the apples in issue in the amount of 
$7,900.00, less the $2,264.86 paid complainant by the carrier, for a total of $5,635.14 
for which reparation is awarded complainant with interest. 


Roger Weiner, Presiding Officer. 
Boyd B. Massaggee, Hendersonville, NC, for complainant. 
W. R. Sessions, Dallas, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the sum of $5,635.14 in connection with a trans- 
action involving a truckload of apples which were contemplated to move 
in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto, denying liability to com- 
plainant. 


Although the amount claimed as damages herein exceeds $3,000, oral 
hearing was waived by the parties. Accordingly, the shortened pro- 
cedure set forth in the Rules of Practice, 7 CFR 47.20, is applicable. Pur- 
suant to this procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed a state 
ment in reply. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Lamb Fruit Co., Inc., is a corporation whose address 
is Route 6, Box 260-B, Hendersonville, North Carolina. 


2. Respondent is a partnership composed of Roy Douglas Rodgers and 
Billy Don Rodgers, doing business as W. W. Rodgers & Sons, whose ad- 
dress is 1103 South Harwood Street, Dallas, Texas. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On August 22, 1974, in the course of interstate commerce, com- 
plainant sold to respondent one truckload of apples at an agreed contract 
price of $7,900, f.o.b. Hendersonville, North Carolina. The contract 
between the parties was negotiated by a broker, Morrissey-Stringer Co., 
of Dallas, Texas. 


4. On August 22, 1974, apples meeting contract requirements were 
loaded onto a Kane Cattle Co. truck procured by respondent and were 
billed out of Hendersonville, North Carolina, to respondent at Dallas, 
Texas. 


5. Enroute to Dallas, the truck carrying the apples was involved in an 
accident. Following the accident, the load proceeded on to Texas, where 
it was eventually resold, in Ft. Worth, Texas, by the carrier for a net 
return of $5,702.50. 


6. The insurance carrier for the Kane Cattle Co. truck drew its check 
in the amount of $2,264.86 jointly in favor of Kane Cattle Co. and com- 
plainant in connection with the damage resulting from this accident. 
Kane Cattle Co. endorsed the check over to complainant, who cashed 
same. 


7. Kane Cattle Co. also remitted a second check to complainant, 
drawn upon it (Kane’s) account, in the amount of $5,636.14. This check 
was presented for payment by complainant, but was returned by the 
drawee bank, marked “N.S.F.” 


8. The formal complaint was filed on March 30, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSION 


The purchase and sale of the apples involved herein was clearly on an 
f.o.b. basis. In this connection the regulations provide (7 CFR 46.43(i)) 
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that “f.o.b.... means... that the buyer assumes all risk of damage and 
delay in transit not caused by the seller irrespective of how the shipment 
is billed.” 


The truck containing the apples involved herein admittedly was 
wrecked while enroute to respondent’s place of business at Dallas, Texas, 
after being loaded by complainant in Hendersonville, North Carolina. 
There is no claim, or any evidence to show, that the accident was caused 
by any act on the part of complainant. Accordingly, under the provisions 
of the regulation quoted above, the damage and/or delay caused by the 
truck accident was a risk assumed by respondent under the f.o.b. terms 
of the contract. 


Respondent alleges, however, that it never received these apples. This 
allegation is in conflict with the statement made by the broker R. D. 
Morrissy in his letter of February 10, 1974, addressed to the Depart- 
ment (Exhibit C, page 4 to the formal complaint; Exhibit No. 6, Report 
of Investigation), that “when the load of apples finally arrived at 
Rodgers, Doug Rodgers told the undersigned that he was waiting for 
word from the insurance company as to a settlement before unloading. 
He later stated that no agreement had been reached with the insurance 
people and that he was going to reject the load. He was advised by the 
undersigned at the time that Lamb Fruit Co. was looking to W. W. 
Rodgers for payment for the load and it was suggested that he work out 
something with the truck or insurance company to protect himself in 
this regard.” 


But assuming, arguendo, that respondent did fail to receive the apples, 
the regulation quoted (supra) makes it clear that such loss falls upon 
respondent. Accordingly, respondent is liable to complainant for the 
f.o.b. contract price of $7,900, less the amount of $2,264.86 paid to com- 
plainant by the carrier, or a balance of $5,635.14. Respondent’s failure 
to pay this balance is in violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


Respondent contends, however, that complainant’s acceptance of the 
insurance company check in the amount of $2,264.86 tendered by the 
carrier, together with the carrier’s check in the amount of $5,635.14 
(which was subsequently dishonored upon presentation of complainant), 
amounted to a novation between the parties, or a substitute of the 
carrier in place of respondent as the party liable to complainant in this 
transaction. Complainant admits that it invoiced the carrier for the 
apples, but states that it did so as an accommodation to respondent, and 
at respondent’s request. Complainant’s statement to this affect is con- 
firmed by the broker in a statement made in his letter of February 10, 
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1975, which letter has been previously referred to herein. Respondent 
has failed to submit evidence to rebut either of these statements. We 
conclude, therefore, that respondent’s claim as to the alleged novation is 
not established in the record before us, and therefore is without merit in 
this case. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $5,635.14, with interest thereon at the rate 
of 8% per annum from September 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,308) 


MICHAEL J. NAVILIO, INC. v. ORIGINAL FRUIT BOAT MARKET, INC. PACA 
Docket No. 2-3679. Decided July 22, 1976. 


Delivered sale — Acceptance — Failure to pay — Reparation 


Where respondent inspected and accepted the melons at Chicago, title passed to it at that 
point, and the risk of loss by damage and delay in transit must be borne by respondent. 
Respondent is liable to complainant for the agreed contract price of said melons in the 
amount of $2,250.00 for which reparation is awarded with interest. 


James V. Wright, Presiding Officer. 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Henry G. Liano, Milwaukee, WI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of $2,007 in 
connection with a transaction in interstate commerce involving a truck 
load of melons. The complaint was subsequently amended, with com- 
plainant increasing the amount of reparation requested to $2,250. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence in the case, as is the 
Department's report of investigation. In addition, complainant and 
respondent, respectively, were given the opportunity to submit further 
evidence by way of an opening and an answering statement. Com- 
plainant submitted an opening statement. Respondent did not submit an 
answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Michael J. Navilio, Inc., is a corporation whose 
address is 40 South Water Market, Chicago, Illinois. 


2. Respondent, Original Fruit Boat Market, Inc., is a corporation 
whose address in 150 South Water Street, Milwaukee, Wisconsin. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about June 28, 1974, a railroad car containing 1,056 cartons 
of cantaloupes were shipped in interstate commerce from Blythe, 
California, to the complainant in Chicago, Illinois. On arrival of the pro- 
duce in Chicago, complainant partially unloaded the car and sold a por- 
tion of the merchandise. 


4. On July 8, 1974, complainant offered 500 cartons of cantaloupes 
contained in the aforementioned car to respondent at a price of $4.50, 
delivered Milwaukee, Wisconsin, subject to respondent’s inspection and 
acceptance of the merchandise on track at Chicago. 


5. Mr. Ted Balistreri, a representative of respondent, personally ex- 
amined the cartons of cantaloupes present in the aforementioned car. He 
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accepted the cantaloupes and the car was diverted by complainant to 
Milwaukee. Complainant subsequently mailed to respondent an invoice 
for 500 cartons of cantaloupes at $4.50 per carton, or a total of $2,250. 


6. Complainant was informed by respondent that the car, upon ar- 
rival in Milwaukee, contained only 446 cartons. A revised invoice was 
issued by complainant, reducing the amount to $2,007. However, 
respondent in its answer accounted for the missing 50 cartons of canta- 
loupes as having been removed from the car by Mr. Balistreri and trans- 
ported in his own vehicle on July 8, 1974. 


7. The car of cantaloupes and the 50 cartons of cantaloupes taken by 
Mr. Balestreri arrived in Milwaukee, Wisconsin, on July 9, 1974. 


8. Respondent has not made any payment to complainant in connec- 
tion with this transaction. 


9. The formal complaint was filed on February 10, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSION 


Respondent contends that when the cantaloupes arrived on July 9, 
1974, the quality of the melons was not the same as at the time of pur- 
chase. Respondent states that, upon investigation, respondent dis 
covered that the railroad car was hot and the refrigeration unit was in- 
operative. 


There is no dispute that the melons were sold at $4.50 per carton 
delivered Milwaukee, Wisconsin, subject to respondent’s personal 
inspection and acceptance of the goods at Chicago. Likewise, there is no 
dispute between the parties that Mr. Ted Balistreri, as agent for the 
buyer, personally examined the melons on July 8, 1974, and accepted 
and removed 50 cartons of same for transport in his own vehicle. 


No claim is made concerning the giving of any express warranties of 
quality or condition to complainant in connection with these melons. As 
to implied warranties, it has long been held by the Department that 
where a buyer purchases produce on the basis of his own inspection or an 
inspection by his authorized agent, there is no implied warranty as to 
quality or condition. Whittenburg & Alston v. S. & H, Packing Co., Inc., 
18 A.D. 955 (1959), Salinas Valley Vegetable Exchange v. C-B Broker- 
age Company, Inc., 13 A.D. 913 (1954). In the absence of any express or 
implied warranties being involved in this transaction, no question arises 
with respect to any breach of warranty. 
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As pointed out earlier, one of the terms of the contract of sale involved 
herein specified “delivered, Milwaukee”. Complainant, in brief argu- 
ment, contends that this term means only that complainant was liable 
for the freight charges on the load to Milwaukee. This contention is not 
disputed by respondent. 


A “delivered sale” is defined in the Department's regulations, 7 CFR 
46.43(p), as meaning that the produce sold will be delivered to the con- 
tract destination agreed upon between the parties, with the shipper 
paying all transportation charges. The term is further defined as 
meaning that the seller assumes all risks of loss and damage in transit 
not caused by the buyer. 


In view of the fact that the parties agree that respondent inspected 
and accepted the goods at Chicago, we are of the opinion that title 
passed to respondent at that point and that all risk of damage and delay 
in transit fell upon respondent. Complainant, of course, remained liable 
for transportation charges, for there is no contention that this was an 
obligation that was waived. However, it appears that transportation 
charges have been paid and are not at issue here. 


Having accepted the melons, respondent is liable to complainant for 
the agreed contract price of $2,250. Respondent’s failure to pay this sum 
to complainant is a breach of contract, in violation of Section 2 of the 


Act, for which reparation should be awarded, with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation $2,250 with interest thereon at the rate of 8 
percent per annum from August 1, 1974, until paid. The facts and cir- 
cumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 17,309) 


Toyo TRADING COMPANY v. PACIFIC FRUIT AND PRODUCE COMPANY 
and/or VALDORA PRODUCE COMPANY, INC. PACA Docket No. 
2-3288. Decided July 22, 1976. 
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Contract — failure to prove breach of — Dismissal 


Where complainant failed to prove existence of an express warranty with respect to the 
produce in issue, and the suitable shipping condition warranty is not applicable 
thereto, the complaint against respondent Pacific Fruit and Produce Company is dis- 
missed. 


Contractual relationship — absence of — Dismissal 


In the absence of a contractual relationship between complainant and respondent Valdora 
Produce Company, the complaint against respondent Valdora is dismissed. 


Prevailing party — award of fees and expenses 





Respondent Valdora Produce Company filed a claim for fees and expenses in connection 
with the oral hearing held herein in the amount of $2,069.21. This amount is awarded 
said respondent against complainant. 






Emory Tamplin, Presiding Officer. 
John F. Walter, Los Angeles, CA, for complainant. 
John R. Catlin, Newport Beach, CA, for 

respondent Pacific Fruit & Produce C. 
Charles Chorna, Beverly Hills, CA, for respondent 
Valdora Produce Co. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 













This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint filed on January 25, 1974, complainant seeks an award of 
reparation against respondents jointly or severally in the amount of 
$18,258.36 in connection with the sale of 2,016 cases of grapefruit 
shipped in foreign commerce. 


Copies of the Department’s report of investigation and supplemental 
report of investigation were served upon the parties. Copies of the 
formal complaint were served upon each respondent and answers were 
filed by respondents denying liability to complainant. Pursuant to 
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respondent Pacific Fruit and Produce Company’s request, an oral hear- 
ing was held on December 11, 1974, in Los Angeles, California. All 
parties were represented by counsel at the hearing at which five wit- 
nesses were called to testify; three for complainant and one for each 
respondent. Briefs were filed on behalf of all parties to this action. 


FINDINGS OF FACT 


1. Complainant is a corporation, Toyo Trading Co. whose address is 
13000 South Spring Street, Los Angeles, California. 


2. Respondent, Pacific Fruit and Produce Co., is a corporation whose 
address is 661 Fifth Avenue North, Minneapolis, Minnesota. At the time 
of the transaction involved herein, respondent, Pacific Fruit and Pro- 
duce Co. was licensed under the Act. 


3. Respondent, Valdora Produce Co., Inc., is a corporation whose ad- 
dress is 3021 7th Avenue, Riverside, California. At the time of the trans- 
action involved herein, respondent, Valdora Produce Co. was not 
licensed under the Act, but was operating subject to license. 


4. On or about June 1, 1973, in the course of foreign commerce, com- 
plainant purchased from respondent, Pacific Fruit and Produce Co. pur- 
suant to an f.o.b. packing house contract, 2,016 cases of grapefruit for a 
total price of $7,560. Although Pacific Fruit and Produce Co., knew that 
complainant contemplated shipment of the grapefruit to Japan, no con- 
tract destination was agreed upon between the parties. 


5. The grapefruit involved herein was supplied by respondent Valdora 
Produce Co., Inc. 


6. On June 14, 1973, as part of a daily federal-state inspection under 
the Grapefruit Advisory Board regulations, the grapefruit in question 
were inspected at Valdora’s place of business yielding the following re- 
sults in relevant part: 

Type of Conveyance: Lot Inspection 

Product: Marsh Ruby Grapefruit 

Loaders Count: 500 

Containers: Type: Cartons; Markings: Natures Diet 
Decay: None 


Grade: Approximately 75% US No. 1 quality US Std. pack. 
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Pack Tight, level full. Grapefruit generally well colored. Defects 17% to 27% 
averaging 24% including 4% mechanical, 4% mishappen, 8% scars, 4% fairly firm 
and 2% sunburn. 


7. On June 14, 1973, Federal Produce Transportation Co. of Sun 
Valley, California, delivered a portion of the grapefruit to the Los 
Angeles Harbor in container No. STLU 310042 and the remainder in 
container No. STLU 310068 on June 15, 1973. 


8. On June 19, 1973, the containers were loaded aboard a ship, Sea- 
train International Spindrift Isle for shipment to Japan. 


9. The ship sailed for Japan on June 20, 1973 arriving on July 4, 
1973. 


10. Upon arrival the produce was inspected by the Japanese Plant 
Quarantine Office which found decay present and ordered fumigation 
and segregation. 


11. The segregation process took place on July 10 and 11, with a por- 
tion of the load being destroyed and the balance being released to com- 
plainant. 


12. Complainant procured a second inspection after which the 
remaining portion was destroyed. 


13. The formal complaint was filed on January 25, 1974, which was 
within nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the respondents Pacific Produce Co. and Val- 
dora Produce Co., Inc. expressly warranted that they would sell com- 
plainant grapefruit with at least 85% being US 1 Fancy and suitable for 
export to the country of Japan. Complainant further alleges that since 
the fruit was found to have decayed and germinated upon arrival in 
Japan and did not grade as warranted, respondents are liable to 
complainant for breach of their express warranties. Additionally, com- 
plainant alleges that since this is an f.o.b. contract an implied warranty 
of suitable shipping condition is imposed upon the seller and since the 
evidence shows that there were no in-transit temperature problems and, 
that the transit time was within acceptable limits, respondent Pacific 
Produce Co. is liable to complainant for breach of that warranty also. 


Respondent Pacific Fruit and Produce Co. contends that they did not 
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expressly warrant that the load of grapefruit would contain at least 85% 
US 1 Fancy nor did they enter into a contract in which the suitable ship- 
ping condition warranty was applicable. Further, Pacific Fruit and Pro- 
duce Co. challenges the Department’s jurisdiction to hear this case 
asserting that the sale in this matter was a purely local sale with no 
interstate or foreign commerce being intended. 


Respondent Valdora Produce Co., Inc. contends that there was no con- 
tractual relationship between them and complainant and without such, a 
claim for breach of express warranty cannot be maintained. 


Before we proceed any further we must respond to Pacific Fruit and 
Produce’s challenge to the Department's jurisdiction in this matter, for, 
as respondent points out, without such the Department must dismiss 
this cause. Cardoso Brothers v. Unanue and Sons, Inc., 20 A.D. 1188, 
1192 (1961) After reviewing the file in light of Pacific's challenge we 
must conclude that, even though the sale in question was a local sale the 
Department does have jurisdiction to hear and decide this cause. It is not 
essential for the original sale to have occurred in interstate or foreign 
commerce before the Department has jurisdiction. All that need be 
shown is that the parties contemplated shipment in interstate or foreign 
commerce and as the record discloses the parties were aware that the 
grapefruit was to be shipped to Japan. Therefore, as we have before 
stated, the Department does have jurisdiction to hear this case. 


With respect to the issues on liability we find that, even though Pa- 
cific Fruit and Produce Co. understood that the grapefruit was ulti- 
mately intended for shipment to Japan, the goods were sold and 
delivered at Pacific’s place of business and no warranty of grade or 
condition was given to complainant. Moreover, since complainant ac- 
cepted the grapefruit the burden is upon complainant as buyer to prove 
any express warranty as to quality and any breach thereof. Maine 
Farmers Exchange, Inc. v. Leo Young, Inc., 27 A.D. 1326 (1968). Upon a 
review of the record we find that the evidence in support of the existence 
of an express warranty is insufficient. Therefore, complainant has failed 
to subtain its burden on this issue. We also find that the suitable ship- 
ping condition warranty does not apply in this case because the facts 
establish that the parties did not agree upon a contract destination. 
Therefore there was no contract destination (see section 46.43(j) of the 
Regulations 7 CFR 46.43(j)). Since complainant has failed to show the 
existence of an express warranty, and cannot rely on the suitable ship- 
ping condition warranty, we are unable to find a breach of contract at 
time and place of delivery. We conclude that the complaint against 
respondent Pacific Fruit and Produce Company should be dismissed. 


The complaint against respondent Valdora Produce Company, Inc. 
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should be dismissed also due to a lack of privity between this respondent 
and complainant. The evidence shows that the grapefruit herein was 
sold to Pacific Fruit and Produce Co. which in turn sold it to com- 
plainant. Before Valdora Produce Co., Inc. can be held liable for breach 
of an express warranty it must be shown that privity existed between 
them and complainant. This complainant has not done. 


Pursuant to the procedure contained in section 47.19(d) of the Rules of 
Practice, respondent Valdora Produce Co., Inc. filed a timely claim for 
an award for $2,069.21 representing fees and expenses incurred in 
connection with the oral hearing. The claim included travel and ex- 
penses of one witness, appearance at the taking of depositions in 
preparation for the hearing, preparation for taking depositions and 
preparation for the hearing. 


After careful consideration of the claims for fees and expenses and 
supporting documents we find that this amount is reasonable under the 
circumstances. Therefore, an award for the claimed amount should be 
granted to respondent Valdora Produce Co., Inc., against complainant. 


ORDER 


The complaint against Pacific Fruit and Produce Co. and Valdora Pro- 
duce Co., Inc. is dismissed. 


Within 30 days from the date of this order, complainant shall pay to 
respondent Valdora Produce Co., Inc. as reparation, fees and expenses in 
the amount of $2,069.21 with interest thereon at the rate of 8 percent 
per annum from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


COURT DECISION 


MAINE POTATO GROWERS, INC. v. EARL L. BUTZ, Secretary of Agricul- 
ture, and THE UNITED STATES. Decided July 30, 1976. 


UNITED STATES COURT OF APPEALS 


FIRST CIRCUIT 
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No. 75-1445 


On Petition For Review of Orders of the Secretary of Agriculture 


OPINION 


COFFIN, Chief Judge 


Maine Potato Growers, Inc. petitions this court for review of the 
Secretary of Agriculture’s (Secretary) decision to suspend its license to 
trade perishable agricultural commodities. The Judicial Officer of the 
Department of Agriculture found that petitioner had, during the crop 
years 1969-1972, committed fourteen separate violations of § 2(5) of 
the Perishable Agricultural Commodities Act (the Act), 7 U.S.C.§ 499b 
(5). Finding no mitigating circumstances, the Judicial Officer, pursuant 
to § 8(a) of the Act, 7 U.S.C. § 499h(a), ordered a 60 day suspension of 
petitioner’s license. Maine Potato Growers now attacks that order on the 
grounds (1) that six of the fourteen violations were not supported by sub- 
stantial evidence, (2) that the 60 day suspension was inappropriate 
because of the circumstances of the violations and the alleged avail- 
ability of equally effective, but less burdensome, sanctions, and (3) that 
the suspension order constituted an unlawful attempt to compel ship- 
ping point inspections. 


Petitioner is a northern Maine farmer cooperative with approximately 
600 members. One of the many services it offers its members is a 
marketing outlet for the potatoes they grow. Petitioner, who trades pri- 
marily in “U.S. No. 1” grade potatoes, supplies the farmer members with 
bags bearing the designation, “U.S. No. 1” and the name “Maine Potato 
Growers, Inc.” The farmers load the potatoes on the carriers, and peti- 
tioner takes title to them immediately after they are loaded. Although 
petitioner is listed as the shipper, the potatoes are in fact shipped by the 
farmers from one of 800 to 1000 different farmers’ loading facilities. 
During the crop years in question, there were 10,516 such shipments. 


As a potato dealer, petitioner is subject to the duties created by the 
Act’ and is required, under § 3(a), 7 U.S.C. § 499c(a), to have a license 


* Although petitioner does not actually ship its potatoes, it is clear, and is conceded, that 
petitioner, as a potato dealer with title to the potatoes, is responsible for the shipments 
under the terms of the Act. 
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issued by the Secretary. Petitioner’s license was issued in December, 
1938. The Act’s licensing requirement is one of the primary means of se- 
curing its objective of preventing unfair practices in the marketing of 
fresh fruits and vegetables. Section 2 of that Act declares certain con- 
duct unlawful, and § 8(a) authorizes the Secretary to suspend, and in 
some cases to revoke, the license of any dealer who is found to have vio- 
lated any provision of § 2. The suspension power and its exercise serve 
the dual purposes of deterring violations of § 2 by all licensees and of 
enabling the Secretary to punish licensees who in fact violate its pro- 
visions. 


Section 2(5) of the Act makes it unlawful for any licensee to misrep- 
resent the character, kind, or grade of any perishable agricultural com- 
modity that is shipped or sold in interstate commerce. Potatoes, like all 
other fresh fruits and vegetables, are classified into various grades 
under regulations and standards issued by the Secretary pursuant to 
§ 203(c) of the Agricultural Marketing Act (AMA), 7 U.S.C. § 1622(c). 
“U.S. Grade No. 1” potatoes are defined in terms of size, shape, and free- 
dom from certain external and internal defects. See 7 C.F.R.§ 51.1541. 
The regulations do not require that every potato in a given lot conform 
to the Secretary’ standards; small percentage deviations are allowed. 
See 7 C.F.R. § 51.1546. The tolerance levels, of course, are not the deal- 
er’s goal or objective; they are the maximum permissible limits for the 
specified defects. 


The Secretary's primary means of investigating possible violations of 
§ 2(5) of the Act are inspections, which are conducted, almost always at 
the buyer’s request, at the point of destination. These, and other inspec- 
tions are authorized by both § 14(a) of the Act and by § 203(h) of the 
AMA. Section 14(a) further provides that “official inspection certifi- 
cates” for fresh fruits and vegetables shall be received by all officers and 
courts of the United States as prima facie evidence of the truth of the 
statements contained therein. The inspection services which the Secre- 
tary is permitted to offer may be employed by the shipper prior to the 
time of the shipment to ensure that the shipment has been properly la- 
beled under the federal grading standards. When a shipper uses this 
service and receives a favorable determination, it is the Secretary's poli- 
cy to treat the shipper as immune from § 8(a) sanctions if the shipment 
subsequently is determined to have been misbranded at the time of ship- 
ment. Although requiring any dealer who uses a federal grade label to 
receive a shipping point inspection might be conceived of as an appro- 
priate means of implementing the objectives of § 2(5) of the Act, Con- 
gress apparently has prohibited the imposition of such a requirement. 
Section 203(h) of the AMA provides that “no person shall be required to 
use the [inspection] services authorized by this subsection.” We assume, 
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but need not decide, that this prohibition applies equally to inspection 
services authorized by § 14(a) of the Act at issue here. 


During the crop years 1969 to 1972, there were fourteen separate oc- 
casions where a buyer of petitioner’s potatoes requested an official in- 
spection of a shipment marked “U.S. No. 1” and where the inspection 
certificate that was issued read that the portion of the shipment that 
was inspected failed to meet the federal requirements for that grade or 
was otherwise mislabeled. Most of petitioner’s violations were greatly in 
excess of the permissible tolerances.” Following each incident, the Secre- 
tary advised petitioner of the misgrading and requested an explanation, 
which petitioner in each case attempted to supply. In 1970 and 1971 
petitioner’s replies ranged from stating that the grower, unaccountably, 
had elected not to have inspection and that the misgrading had not been 
intentional, to averring that petitioner had taken no part in the grading 
or loading. In addition, on May 3, 1971, the Department sent petitioner 
a letter pointing out the violations that had occurred since early 1970, 
emphasizing the seriousness of the violations, and suggesting that peti- 
tioner either “have official inspection covering future shipments of pota- 
toes packed in sacks marked ‘U.S. No. 1’ or omit grade markings on such 
sacks if unable to obtain such inspection.” Petitioner replied that it 
would urge that growers use official inspection, that it would discon- 
tinue serving offending growers, that it would cut down the volume it 
handled from questionable loaders, that it would use non-U.S. grade 
labels on shipments of doubtful quality, and that it would convey the 
seriousness of the problem to both its own directors and its farmer mem- 


bers. 


While there had been three violations in 1970, and two in 1971, there 
were nine in the half year following the 1972 harvest, the crop appar- 
ently having been made vulnerable by early cold weather. The petitioner 
made various replies to the Secretary’s requests for an explanation: that 
the misgrading was unintentional, that the suppliers’ graders had been 


* In eleven of petitioner’s shipments, the inspector found that petitioner had, often by 
substantial margin, exceeded the tolerances for “external grade defects”. Before September 
1, 1971, when the tolerance for such defects was 6%, petitioner’s shipments had average 
external grade defects of 8%, 13%, 10%, 9%, and 14%. After September 1, 1971, when the 
tolerance for external defects was 5%, petitioner’s shipments had average external defects 
of 10%, 12%, 8%, 7%, 12%, and 7%. The three other shipments involved different types of 
violations of the Secretary's regulations. The first was found to have average internal and 
external defects totalling 11% when the tolerance for total defects was 8%, and the second 
had average internal defects of 9% when the tolerance for such defects was 5%. The final 
violation arose because petitioner’s shipment averaged 48.25 pounds per bag, but was rep- 
resented to have a net weight of 50 pounds per bag. The average weight of the bags re- 
flected almost twice the 2% tolerance of shrinkage (weight loss) allowed by the Depart- 
ment. 
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negligent, and that full instructions would be given. Finally, after the 
last violation, in May, 1973, the Department filed the complaint, which 
culminated in the order we review today. Although the complaint al- 
leged 18 violations of § 2(5), the Secretary withdrew two of these 
charges, and two were dismissed. The Judicial Officer found violations 
in the fourteen other incidents, relying largely upon the official inspec- 
tion certificates which were introduced, and it ordered a 60 day suspen- 
sion. 


I 


Petitioner’s first major argument is that six of the fourteen violations 
the Judicial Officer found were not supported by substantial evidence 
since six of the inspection certificates, which were introduced into evi- 
dence and apparently treated as prima facie evidence of the truth of the 
statements contained therein, did not show the signature of the inspec- 
tor. Both parties assume that the record does not contain substantial evi- 
dence supporting these six violations if § 14(a) of the Act precluded the 
Judicial Officer from treating the six unsigned documents as “official 
inspection certificates”, that presumptively established the violations 
which were found. 


To set forth why we do not accept petitioner’s contention that a docu- 
ment must show the inspector’s signature to qualify as an “official in- 
spection certificate” within the meaning of § 14(a), it will be helpful if 
we describe both the Secretary’s internal procedure in issuing inspection 
certificates and the procedural background of this case. Following each 
official inspection, the Secretary requires the inspectors to prepare a 
federal inspection certificate—consisting of an original and six copies. 
The inspectors are instructed to sign the original, but not the carbons, 
see General Market Inspection Instructions, Consumer and Marketing 
Service, U.S. Department of Agriculture, 217, p. 58; to deliver the orig- 
inal to the buyer who requested the inspection; and to distribute carbon 
copies to various offices of the Secretary of Agriculture. See 7 C.F.R. 
§§ 46.40, 51.21(a). At the administrative hearing, counsel for the 
Department introduced into evidence one of the retained copies of each 
of the inspection certificates, after having all such copies identified as 
copies of official inspection certificates from the official files of the 
Secretary. Although six copies did not bear the signature of the inspec- 
tor, petitioner’s counsel stated that he had no objection to the admission 
of the copies, and petitioner did not attempt to attack the genuineness or 
regularity of the certificates by exercising its right to question the in- 
spector. See 7 C.F.R. § 47.34. However, in its post-hearing briefs, peti- 
tioner argued that the six unsigned inspection certificates were “of no 
probative value” because they lacked the inspector’s signature. The Judi- 
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cial Officer rejected this argument. 


The sole question before us is whether the Judicial Officer erred in 
interpreting § 14(a) as permitting unsigned documents to qualify as “of- 
ficial inspection certificates” for purposes of that section’s statutory pre- 
sumption. By failing to object or otherwise attempt to challenge the au- 
thenticity of these six documents, petitioner waived an objection to their 
genuineness. See Opp Cotton Mills v. Administrator, 312 U.S. 126, 155 
(1941). We are satisfied that the Judicial Officer’s interpretation of 
§ 14(a) was a permissible one. There is nothing in § 14(a) which in any 
way indicates that a document must contain a signature to qualify under 
its terms, and we can conceive of no substantial policy which would be 
advanced by requiring that signatures appear on an official copy of an 
inspection certificate. Indeed, since the Secretary requires that the in- 
spectors sign only the original, the administrative practice is such that 
the adoption of petitioner’s view would seemingly defeat the purposes of 
§ 14(a); in instances in which the inspector’s signature did not appear on 
the copy, the Secretary otherwise would presumably have to produce the 
inspector to testify in the not unlikely event that he could not procure 
the original from the buyer. 


It should be clear that the Judicial Officer’s interpretation imposed no 
substantial hardship on petitioner and that it will not unduly prejudice 
the interests of any licensee in a § 8(a) proceeding. Before a document 
may be introduced into evidence as “an official inspection certificate”, 
the Department’s counsel will have to lay an adequate foundation for its 
admission. And even then, whether or not the document is signed, a 
licensee is free to subpoena the inspector and/or introduce evidence tend- 
ing to establish either that the certificate was not genuine or that the 
statements contained therein are false. See 7 C.F.R. § 47.34. Since the 
Judicial Officer’s construction of § 14(a) places no undue burden on 
licensees and since it is entirely consistent with the apparent policies of 
that section, we hold that he did not err in giving the six unsigned docu- 
ments presumptive effect pursuant to§ 14(a) of the Act. 


I 


Petitioner’s second major contention is that the 60 day license suspen- 
sion order was invalid because (1) it was too harsh under the circum- 
stances, (2) more appropriate, available sanctions were not considered by 
the Judicial Officer, and (3) it constituted an unlawful attempt to re- 
quire official inspections at the shipping points. Petitioner presents the 
sympathetic picture of a highly reputable organization, responsible an- 
nually for 2000 shipments of potatoes from over 800 shipping points, 
found to have committed a relatively small number of violations—most 
of which arose following the poor harvest of 1972—and now facing a 
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marketing suspension which will hurt all its members, most of whom 
have always complied with the federal grading standards. We are sensi- 
tive to the rigor of the sanction, but we do not sit as a court of first im- 
pression. Our task is not to judge those regulated; rather, it is to judge 
the regulator—under a very narrow standard of review. See J. Avecado 
& Sons v. United States, 524 F.2d 977, 979 (5th Cir. 1975). 


When exercising judicial review over a suspension order, we must act 
in accordance with “the fundamental principle that where Congress has 
entrusted an administrative agency with the responsibility of selecting 
the means of achieving the statutory policy ‘the relation of remedy to 
policy is peculiarly a matter for administrative competence.” American 
Power Co. v. SEC, 329 U.S. 90, 112 (1946). We may not set aside the 
Secretary's choice of sanction unless we find it “unwarranted in law 
or... without justification in fact ....” Butz v. Glover Livestock 
Comm'n Co., 411 U.S. 182, 185-86 (1973), and cases cited. 


Here the 60 day suspension was plainly not unwarranted in law. Sec- 
tion 8(a) authorizes the Secretary to order suspensions of up to 90 days 
whenever he determines that a licensee has violated § 2 of the Act. Al- 
though a license suspension is a harsh sanction, Congress clearly con- 
templated that it could be imposed in cases in which the violations had 
not been found to be intentional or fraudulent. See Harrisburg Daily 
Market, Inc. v. Freeman, 309 F.2d 646 (D.C. Cir. 1962); cf. Butz v. 
Glover, supra at 187. Here moreover, as in Glover, we think the breadth 
of the grant of authority to impose the sanction “strongly implies a Con- 
gressional purpose to permit the Secretary to impose it to deter repeated 
violations of the Act.” 411 U.S. at 187; cf. Pangburn v. CAB, 311 F.2d 
349,354 (1st Cir. 1962); Hyatt v. United States, 276 F.2d 308,313 (10th 
Cir. 1960). 


Nor is there any basis in this record for a conclusion that the suspen- 
sion order was so “without justification in fact ‘as to constitute an abuse 
of [the Secretary's] discretion.’” Butz v. Glover, supra at 188 quoting 
American Power Co. v. SEC, supra at 115. Petitioner was found guilty of 
fourteen violations of § 2(5), almost all of which were substantial. Given 
the clear statutory authority for the suspension and the apparent Con- 
gressional purpose of deterring similar patterns of illegal conduct, the 
suspension order was sufficiently justified in fact.* 


3 There plainly is nothing unique about the suspension order that was entered in this case. 
Similar orders have been entered under the Act and similar statutes. See, e.g., J. Avecado 
& Sons v. United States, 524 F.2d 977 (5th Cir. 1975) (70 day suspension under the Act); 
Miller v. Butz, 498 F.2d 1088 (5th Cir. 1974) (21 day suspension under the Packers and 
Stockyards Act); Martin v. United States, 459 F.2d 300 (6th Cir. 1972) (revocation of 
license under the Commodity Exchange Act); Kent v. Hardin, 425 F.2d 1346 (5th Cir. 
1970) (90 day suspension under the Commodity Exchange Act). 
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Petitioner lists a number of what it characterizes as “mitigating 
factors” and urges that, under the circumstances, the suspension order 
was so harsh as to constitute an abuse of discretion. First, it notes that it 
has an excellent reputation in trade circles, that it had taken detailed 
measures to comply with § 2(5), and that the order will harm innocent 
farmer members by requiring them to locate alternative marketing out- 
lets during the period of the suspension. Although the Secretary could 
permissibly have given weight to these factors, we think it clear that 
their presence cannot preclude a 60 day suspension. 


Second, petitioner maintains that it has an excellent compliance rec- 
ord since only fourteen of its 10,516 shipments during this four year pe- 
riod were affirmatively found to violate § 2(5). This statistic, however, 
is a meaningless one since there is no indication in the record as to the 
percentage of petitioner’s shipments which were actually inspected. But 
even if it were affirmatively shown that only a very small percentage of 
petitioner’s shipments were in violation of § 2(5), we strongly doubt 
that the Secretary’s power to order a 60 day suspension would have been 
affected. Under the Act, petitioner was under an absolute duty to ensure 
that the potatoes it ships under the federal grade “U.S. No. 1” do in fact 
comply with the federal grading standards. Petitioner appears to sug- 
gest that the Secretary is somehow obligated to tolerate petitioner’s 
fourteen substantial violations of § 2(5). The short answer to peti- 
tioner’s suggestion is that the tolerances specificed in the federal grad- 
ing standards are the maximum permissible deviations; no additional 
tolerances are authorized by either other Departmental regulations or by 
§ 2(5)or§ 8(a) of the Act. 


Finally, petitioner notes that most of the fourteen violations occurred 
during the 1972 crop year when, due to the weather conditions at har- 
vest time, the potatoes were exceedingly difficult to bring into grade. Al- 
though, again, the Secretary could permissibly have considered this fact 
in determining the proper remedy, it was not an abuse of discretion for 
the Secretary to issue his order despite this factor. The difficulty of 
bringing a crop into grade plainly does not excuse violations of the duty 
imposed by § 2(5). The alternative, implicit in petitioner’s argument, is 
that standards should not be enforced in poor crop years. 


Although the foregoing discussion is determinative of the validity per 
se of the suspension order under the Act, we must discuss petitioner’s 
further objection that more appropriate sanctions were available but 
were not considered. After petitioner received its evidentiary hearing 
before the administrative law judge but before any findings had been 
made, Congress amended § 2(5) of the Act and added the following lan- 
guage: 
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“Provided, That any commission merchant, dealer, or broker who has violated this 
subsection may, with the consent of the Secretary, admit the violation or violations 
and pay a monetary penalty not to exceed $2,000 in lieu of a formal proceeding for 
the suspension or revocation of a license, . . . .” 


In the further proceedings before the Judicial Officer, petitioner urged 
that he should consider imposing a monetary fine as an alternative to a 
suspension order. The Judicial Officer refused to consider that alterna- 
tive sanction, holding that he had not been delegated the power to im- 
pose a monetary fine. He did, however, take somewhat extraordinary, al- 
beit appropriate steps, to ensure that the administrative officials with 
the authority to accept a fine could give consideration to this option and 
accord petitioner the benefit of the amendment to § 2.‘ Petitioner now 
contends that the Judicial Officer was in error in concluding that it 
lacked the authority to impose monetary fines. 


Although the language and legislative history of the amendment to 
§ 2(5) possibly suggests that it was never intended to benefit licensees 
with petitioner’s record of noncompliance, and although the interpre- 
tation of § 2(5) that petitioner urged upon the Judicial Officer may have 
been otherwise erroneous,® we need not address either of these ques- 
tions. The sole issue before us is whether the Judicial Officer erred in 
refusing to consider imposing a fine as an alternative to a suspension 
order. 


* Initially, we were concerned that, because of the timing of the amendment to§ 2(5), peti- 
tioner might have been foreclosed from any opportunity for exploration of the monetary 
penalties alternative. Because of the Judicial Officer’s efforts, however, the record dis- 
closes that peti’. .er did receive sufficient consideration by the administrative officials. 


At oral argument, the Judicial Officer urged the administrative officials with the power 
to settle for monetary penalties to negotiate with petitioner and emphasized that they were 
entirely free to do so at any time before his order became final. The Judicial Officer’s writ- 
ten opinion reiterated these points. After Maine Potato Growers filed a petition for rehear- 
ing on April 30, 1975, moreover, the Judicial Officer announced in a June 24, 1975 order, 
that decision on that motion would be delayed “in order to afford [Maine Potato Growers] 
an opportunity to communicate with the Department’s officials who have the authority to 
determine whether a monetary penalty should be accepted in leiu of a fine.” The Judicial 
Officer ultimately denied the petition on September 30, 1975, “[Maine Potato Growers 
having been] unsuccessful in its efforts to convince[the administrative officials] to accept a 
monetary penalty... .” Under the circumstances, the Judicial Officer was not obligated to 


take further steps to ensure consideration of monetary penalties by the administrative of- 
ficials. 


5 The legislative history suggests that monetary fines were intended to be an option only 
for licensees who committed two or three violations. See S. Rep. No. 93-1036, 93d Cong., 
2d Sess. (1974). Petitioner, contrary to the express provisions of the amendment to § 2(5), 
made the further argument that fines could be imposed only for “proven violations’. 
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The Judicial Officer is empowered to act for the Secretary within nar- 
rowly defined parameters only. Pursuant to 7 U.S.C. §§ 450c-459g, the 
Secretary has authorized the Judicial Officer to perform “any regulatory 
function ... which the Secretary of Agriculture is or hereafter may be 
authorized or required by law to perform, in acting as final deciding of- 
ficer in adjudication proceedings ....” Regulatory functions which do 
not involve the Secretary in this capacity are either delegated to other 
administrative officials or remain the province of the Secretary. 


We are satisfied that the Judicial Officer did not err in concluding, on 
the basis of his interpretation of the amendment to § 2(5) of the Act, 
that the regulatory function of accepting fines from licensees who had 
allegedly violated that section was not one which the Secretary is to per- 
form in adjudicatory proceedings. The amendment plainly contemplates 
that monetary fines would be imposed as the result of off the record set- 
tlement negotiations between the Secretary’s enforcement officials and 
licensee. The provision that such fines are to be “in lieu of” suspension 
proceedings seemingly admits of no other interpretation.® In upholding 
the Judicial Officer, however, we wish to emphasize that we hold only 
that the present allocation of the Secretary’ regulatory powers is 
permissible and that we in no way wish to suggest that the Secretary 
could not vest the Judicial Officer with the power to enter into settle- 
ments for monetary fines. 


Petitioner’s final objection to the 60 day suspension order is that it 
constitutes an attempt to circumvent § 203(h) of the AMA and to im- 
pose a requirement of compulsory federal inspection at shipping point. 
The premise of petitioner’s argument is that under the Secretary’s en- 
forcement policy the only way it could have avoided the imposition of 
the suspension order would have been to use federal shipping point in- 
spections. It maintains that, regardless of the extent of its efforts to 
comply with federal grading standards, it was inevitable that petitioner 
would occasionally ship potatoes that would subsequently be found to 
fail to comply with federal grading standards. Since it is the Secretary’s 
policy to treat a certain number of violations of § 2 of the Act as 
grounds for suspension and since shipping point inspections immunize 


° Petitioner suggests that the Judicial Officer’s construction of § 2(5) presents a due 
process problem because, under it, the decision to accept a fine is made off the record and 
the Judicial Officer never has an opportunity to consider the appropriateness of the “lesser 
sanction” of a fine. We see no due process problem. There is nothing unique in an arrange- 
ment in which prosecuting officials may settle a case and impose a sanction not available to 
the Judicial Officer; judicial tribunals are not infrequently more limited in their choice of 
sanctions than enforcement personnel. Nor can there be any objection based upon the fact 
that the Judicial Officer does not explicitly consider the propriety of a monetary fine. His 
determination, which of course is subject to judicial review, that a suspension order is 
appropriate necessarily implies that a “lesser sanction” would not be. 
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the shipper from a suspension order, it contends that the only way to 
avoid suspension is to use the federal inspection service at the shipping 
point. 

The Judicial Officer implicitly rejected petitioner’s assertion that the 
“only way” it could have avoided the suspension orders would have been 
to use the federal inspection service. Petitioner clearly had at least one 
alternative. In instances in which it had any doubts about the adequacy 
of its quality control measures to bring a shipment into grade, petitioner 
always had, as it admitted in one of its letters to the Secretary, the 
option of placing a lower grade marking on the shipment. Although 
doing so might, in some cases, have resulted in shipping, at a lower 
grade, potatoes which would have passed inspection as “U.S. No. 1”, the 
adoption of this general practice would have protected petitioner from a 
suspension order. We fail to see how petitioner has even a colorable 
claim that it is being “require [d]” to use official inspection services at 
the shipping point.” What petitioner’s argument implies is that if certain 
measures short of federal inspection prove unavailing, there is a right to 
ship mislabeled products. 


We recognize that petitioner’s members might be worse off econom- 
ically if they were to adopt a practice of omitting the “U.S. No. 1” grade 
marking in all doubtful cases and of substituting a lower grade designa- 
tion in its place. Since petitioner has no interest whatsoever in shipping 
mislabeled potatoes, whatever economic sacrifice is involved is a neces- 
sary incident to the performance of its statutory obligations. Because of 
the possible economic consequences of this alternative, there may, of 
course, be some economic pressure on licensees, who have difficulty 
complying with § 2 of the Act, to arrange instead for federal shipping 
point inspections. As is implicit in the foregoing discussion, we think it 
plain that § 203(h)’s prohibition of “require [d federal inspections]” does 
not preclude the Secretary from enforcing the Act in such a way that 
" Petitioner also suggests that the order is invalid because the Secretary's attempts to 
induce petitioner to comply with the Act indicate that its “real motivation” was to compel 
petitioner to use federal shipping point inspections. Assuming arguendo, that such a pur- 
pose would vitiate the otherwise unlawful suspension order, compare Continental Air 
Lines v. CAB, 522 F.2d 107 (D.C. Cir. 1974), we see no persuasive evidence that the 
Secretary's motivation was as petitioner alleges. We agree with the Judicial Officer that 
the record discloses that the Secretary's primary, if not sole, interest has been to have peti- 
tioner achieve compliance with the duties imposed by the Act. The Secretary exhibited 
great patience with the petitioner. He notified it after each violation, suggested alternative 
means of achieving compliance after the sixth violation, and waited until fourteen sub- 
stantial violations had occurred before instituting suspension proceedings. The fact that 
the Secretary, at one point, suggested that petitioner use shipping point inspections is of 
very little significance since the Secretary also suggested the alternative of omitting the 
“U.S. No. 1” designation. 
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licensees feel some pressure to use federal inspections services at ship- 
ping points. Cf Independant Meat Packers Assn v. Butz, 526 F.2d 228, 
236-37 (8th Cir. 1975). 


The petition for review is denied. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 17,310) 


OXNARD FROZEN FOODS COOPERATIVE v. BRADY FARMS, INC. PACA 
Docket No. 2-4189. In order issued August 4, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,311) 


GEORGE J. PARDI PRODUCE COMPANY v. BDK SALES COMPANY. PACA 
Docket No. 2-4155. In order issued July 23, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,312) 


D. B. BERELSON AND CO. v. AMERICAN KITCHEN Foops, INC. PACA 
Docket No. 2-3899. In order issued July 23, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,313) 


DAVID W. HENNING, d/b/a WESTERN SHIPPERS TRADING COMPANY ov. 
PURE GOLD, INC. PACA Docket No. 2-4045. In order issued August 
18, 1976, by Donald A. Campbell, Judicial Officer. 
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DISMISSAL — WITHDRAWAL OF COMPLAINT 
(No. 17,314) 


MEL FINERMAN COMPANY, INC. v. LARRY OBER Co., INC. PACA Docket 
No. 2-4133. In order issued August 4, 1976, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — ARRANGEMENT FOR BANKRUPTCY PROCEEDINGS 
(No. 17,315) 


MAINE POTATO COUNCIL CLAIM SERVICE v. AMERICAN KITCHEN FOODS, 
Inc. PACA Docket Nos. 2-3891, 2-3892, 2-3893, 2-3894. In order 
issued July 23, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,316) 


MAINE POTATO COUNCIL CLAIM SERVICE v. POTATO SERVICE, INC. PACA 
Docket Nos. 2-3896, 2-3897, 2-3895, 2-3943, 2-3944, 2-3898. In 
order issued July 23, 1976, by Donald A. Campbell, Judicial 
Officer. 


REMOVAL OF STAY — SUPPLEMENTAL ORDER 


(No. 17,317) 


In re MAINE POTATO GROWERS, INC. PACA Docket No. 2-2981. In order 
issued August 5, 1976, by Donald A. Campbell, Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 17,318) 


STAYTON CANNING Co. COOP. v. BRADY FARMS, IINC. PACA Docket No. 
2-4314. Reparation of $27,216.46 with 8 percent interest from 
March 1, 1976, awarded complainant against respondent in order 
issued August 9, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,319) 


VicToR D. BENDEL, d/b/a VICTOR D. BENDEL COMPANY v. JEBAVY- 
SORENSON ORCHARD COMPANY. PACA Docket No. 2-4328. 
Reparation of $2,956.02 with 8 percent interest from September 1, 
1975, awarded complainant against respondent in order issued 
August 19, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,320) 


JOHN A. GREGORY, d/b/a COWBOYS PRODUCE v. PEEPLES PRODUCE, CO. 
PACA Docket No. 2-4340. Reparation of $1,389.00 with 8 percent 
interest from October 1, 1975, awarded complainant against re- 
spondent in order issued August 19, 1976, by Donald A. Campbell, 
Judicial Officer. 


(17,321) 


WADE HATCHER and D.C. HOLLAND v. GLOBE TOMATO, IINC. PACA 
Docket No. 2-4339. Reparation of $6,162.50 with 8 percent 
interest from March 1, 1976, awarded complainant against re 
spondent in order issued August 19, 1976, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,322) 


MANA-HILL FARMERS COOPERATIVE v. GLOBE TOMATO, INC. PACA 
Docket No. 2-4338. Reparation of $10,279.75 with 8 percent 
interest from January 1, 1976, awarded complainant against re 
spondent in order issued August 19, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,323) 


ANTHONY J. ROSBOUGH, d/b/a TONY ROSBOUGH PRODUCE SALES v. DON 
G. TERRY, d/b/a IMPERIAL FRUIT & VEGETABLE CO. PACA Docket 
No. 2-4330. Reparation of $1,017.00 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in 
order issued August 19, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,324) 


SUNKIST GROWERS, INC. v. CREST GROWERS, INC. PACA Docket No. 
2-4329. Reparation of $40,001.78 with 8 percent interest from 
December 1, 1975, awarded complainant against respondent in 
order issued August 19, 1976, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,325) 


WASHINGTON AGRICULTURAL MARKETING ASSOCIATION, INC. v. TABOR 
HILL VINEYARDS & WINECELLAR, INC. PACA Docket No. 2-4327. 
Reparation of $10,964.55 with 8 percent interest from January 1, 
1976, awarded complainant against respondent in order issued 
August 19, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,326) 


MANA-HILL FARMERS COOPERATIVE v. BRUCATO PRODUCE, INC. PACA 
Docket No. 2-4343. Reparation of $8,030.00 with 8 percent 
interest from January 1, 1976, awarded complainant against re 
spondent in order issued August 20, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,327) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. HAROLD J. 
STABILE PRODUCE, INC. PACA Docket No. 2-4344. Reparation of 
$8,880.25 with 8 percent interest from February 1, 1976, awarded 
complainant against respondent in order issued August 20, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,328) 


READY PAC PRODUCE, INC. v. RICHARD ABRAHAM WARDY, d/b/a 
RICHARD'S PRODUCE Co. PACA Docket No. 2-4352. Reparation of 
$2,510.10 with 8 percent interest from February 1, 1976, awarded 
complainant against respondent in order issued August 20, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,329) 


SALT CITY PRODUCE Co., INC. v. CHEF'S PRODUCE Co., INC. PACA Docket 
No. 2-4342. Reparation of $2,269.75 with 8 percent interest from 
May 1, 1976, awarded complainant against respondent in order 
issued August 20, 1976, by Donald A. Campbell, Judicial Officer. 
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(No. 17,330) 


Six L’s PACKING COMPANY, INC. v. TARBOX BROS. PACA Docket No. 
2-4350. Reparation of $2,300.00 with 8 percent interest from 
January 1, 1976, awarded complainant against respondent in order 
issued August 20, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,331) 


THE WAYNE VOHLAND PRODUCE COMPANY v. HERMAN KIMES & SON 
PRODUCE. PACA Docket No. 2-4341. Reparation of $3,142.00 with 
8 percent interest from November 1, 1975, awarded complainant 
against respondent in order issued August 20, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,332) 


Wo SOON PRODUCE Co. v. NEW SUN KONG COMPANY. PACA Docket No. 
2-4351. Reparation of $9,540.70 with 8 percent interest from 
January 1, 1976, awarded complainant against respondent in order 
issued August 20, 1976, by Donald A. Campbell, Judicial Officer. 
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